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PEEFACE. 



W' L'r- 



How far the law will aUow a man to enjoy rights 
in property, which he cannot transfer, and which his 
creditors cannot take for their debts, is a question 
becoming more and more frequent in this country. 
In 1876 I shared the surprise, common to many 
lawyers, at the opinion of the Supreme Court of the 
United States in the case of Nichols v. Eaton, 91 U. S. 
716, containing, as it did, much that was contrary to 
what, both in teaching and practice, I had hitherto 
supposed to be settled law. Upon investigation, I be- 
came convinced that the questions raised by that opin- 
ion could be satisfactorily solved only by studying as 
a whole the history and present condition of the law 
governing restraints on the transfer of property, both 
voluntary and involuntary; and I determined that I 
would at some time collect the authorities for that pur- 
pose. The present essay is the result of this determi- 
nation, the carrying out of which has been delayed 
by other engagements until now. Begun for my own 
enlightenment, I pubhsh it as the first attempt, so far 
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as I know, to deal systematically with the whole of 
a legal doctrine, whose development is, I venture to 
think, in danger of being marred by too exclnsive an 
attention to particular aspects. I should add, that 
the book was substantially written before the publi- 
cation of the decision of the Supreme Judicial Court 
of Massachusetts in Broadway Bank v. Adams, 133 
Mass. 170. 

J. C. G. 

JULT, 1883. 
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RESTRAINTS 01 ALIENATION 



§ 1. Some rights are in their nature inalienable. 
Such are the rights not to be beaten, not to be slan- 
dered, not to be imprisoned. The right to recover 
damages for battery, for slander, for imprisonment, we 
can conceive of as transferable, but the original rights 
themselves are incommunicable. A man may, it is 
true, have a right that another person, his wife or ser- 
vant, shall not be beaten ; but this right is not the right 
of the wife or servant transferred to him. It is an 
independent right. 

§ 2. There are other rights whose nature presents 
no obstacle to alienation, but of which the law, for 
one reason or another, forbids the transfer. Some, such 
as rights under ordinary contracts, though not assign- 
able at law, are assignable in equity ; but a transfer of 
others — such, for instance, as the right to recover 
damages for a libel — will not be recognized in either 
forum; and, again, a statute will sometimes forbid a 
transfer which common law or chancery would in its 
absence have allowed. Thus St. 54 Geo. III. (1814), 
c. 161, § 28, restrains the alienation of the estate set- 
tled by Parliament on the Duke of Wellington; and 

1 
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U. S. Eev. Sts. § 4745, avoids any assignment of a 
pension. 

§ 3. With some exceptions, like the ones just noted, 
those rights which are by nature assignable may be 
transferred, if not at law, at least in equity. If there 
are any restraints on their free alienation, such re- 
straints are not imposed on them by public policy, but 
by the will of those persons who have created or trans- 
ferred them. It is proposed to consider how far such 
restraints can be lawfully imposed; in other words, 
under what limitations, if any, does the law say, 
"It is against public policy to allow restraints to 
be put upon transfers which public policy does not 
forbid." 

§ 4. The current of law has for centuries been in 
favor of the removal of old restraints on alienation ; in 
favor of the disallowance of new ones ; and especially 
in favor of compelling a debtor to apply to his debts all 
property which he could use for himself or give at his 
pleasure to others. The legislatures and the courts 
have co-operated to this end. Family and ecclesias- 
tical pride, natural dishonesty, and narrow precedents, 
have been formidable obstacles to this movement, but 
its general success has been unmistakable. Thus, in 
the first place, land held in fee simple became alien- 
able (Digby, Hist. Law Eeal Prop., c. 2, § 7 ; c. 3, sect. 
2, § 14) ; then the courts ruled that land granted to a 
man and the heirs of his body became freely alienable 
on the birth of issue (Preamble to St. De Donis, 13 
Edw. I. c. 1); then came the Mortmain Acts, begin- 
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ning with Magna Carta (1217), c. 43 ; then the St. 
Westm. II., 13 Edw. I. c. 18 (1285), enacted that land 
could be taken on elegit, for the payment of debts; 
then, by the St, "Westm. III., Quia Emptores, 18 Edw. I. 
c. 1 (1290), fines on alienation, except those from tenants 
in capite, were abolished, and subinfeudation done away 
with ; then the Sts. of Wills, 32 Hen. VIII. c. 1 (1540), 
and 34 & 35 Hen. VIII. c. 5 (1543), made land de- 
visable; then, by St. 32 Hen. VIII. c. 34 (1540), cove- 
nants and conditions annexed to estates for life or years 
were made to run for and against the assignees of such 
estates, and of the reversions ; then equity recognized 
choses in action as assignable; then came the Sts. 13 
Eliz. c. 5 (1571), and 27 Eliz. c. 4 (1585), against fraud- 
ulent conveyances ; then the long series of Bankrupt 
Acts; then, by St. 12 Car. II. c. 24 (1660), the aboli- 
tion of military tenures and of fines to the Crown did 
away with the last restraints upon the transfer of es- 
tates in fee simple, either inter vivos or by will ; then 
the Statute of Frauds, 29 Car. II. c. 3, §§ 10-12 (1676), 
made trust estates subject to execution, and estates 
pur auter vie liable for the debts of deceased tenants ; 
then, by the St. 3 W. & M. c. 14 (1691), the remedy 
on lands was extended, so that an action lay against 
the devisees of an obligor; then came the recognition 
of the negotiability of commercial paper, with its nu- 
merous extensions in modern times to the bonds of rail- 
road and other corporations ; then the establishment of 
the rule against perpetuities; then the doctrine that 
general powers exercised for volunteers are assets for 
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creditors, a doctrine very significant as showing the 
spirit which animates courts of equity ; Townshend v. 
Windham, 2 Ves. Sen. 1 ; Clapp v. Ingraliam, 126 Mass. 
200 ; and finally the legislation in England of the 
present century, by which real estate of all kinds, 
including estates tail, may be sold for payment of 
debts. 

§ 5. In America the course of events has been the 
same, though in several respects more rapid. Thus, 
land could be sold or set off on execution here, while 
in England the clumsy method of an elegit was still the 
only way in which a creditor could reach his debtor's 
real estate. 

§ 6. Some eddies there have been at times in the 
stream. In the thirteenth century, for instance, estates 
tail were established, by the statute De Donis, to be 
inalienable estates ; and in modern times the courts of 
Pennsylvania have given effect to " spendthrift trusts," 
so called. But two hundred years after its passage the 
statute De Donis was substantially repealed by Tal- 
iarum's Case, 12 Edw. IV. 19, pi. 25, and already the 
Chief Justice of Pennsylvania has spoken of spendthrift 
trusts as contravening " that general policy which for- 
bids restraints on alienation and the non-payment of 
honest debts," and as being "tolerated," but not "ap- 
proved of," by the law. Overman's Appeal, 88 Pa. St. 
276, 281. See § 234, post. 

§ 7. Such errors as have arisen in discussing re- 
straints on alienation are largely due to the subject 
having been dealt with disconnectedly. If the restraint 
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was in the form of a condition, it was treated with 
conditions. If it was in the form of a direction to a 
trustee, it was treated with trusts. Involuntary alien- 
ation, or hability for debts, has been considered without 
reference to voluntary transfers. It will be a gain to 
clear thought to bring the whole subject together. 

§ 8. The rule against perpetuities is sometimes 
spoken of as aimed at restraints against alienation. 
In a sense this is true. Executory devises and other 
future interests, to limit which is the object of the rule, 
render an estate less marketable, and therefore the rule 
does, to this extent, favor alienation. But, speaking 
strictly, and as the expression is used here, a future 
interest is not a restraint on the alienation of an estate 
imless the contingency upon which the future interest 
depends is itself the alienation of the estate. The 
owner of an estate subject to a future interest can grant 
all that he has got, and the grantee has everything that 
the grantor would have had if the transfer had not 
been made. 

§ 9. In every case of an alleged attempted restraint 
upon alienation two questions arise : 1. What restraint 
was it intended to impose? 2. Is the intended re- 
straint lawful? It is the second class of questions, 
viz. what restraints on alienation are lawful, which 
will be considered. The first class of questions, or 
questions of construction, will be spoken of only 
incidentally.^ 

1 The cases in which these questions of construction present the 
most difficulty arise on limitations over of life interests upon aliena- 
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§ 10. Eestraints on alienation are sought to be 
effected in two ways : First. No attempt is made to 
attach any character of inalienability to the estate, but 
it is given either on condition that it shall not be 
alienated, or until it is alienated ; that is, it is subject 
either to a condition for breach of which the grantor 
may enter, or to a limitation which, upon alienation, 
puts an end to it without entry. The owner of the 
estate may assign it as he pleases ; he is not compelled 
to keep it against his will, but on assignment it is for- 
feited, or liable to forfeiture. 

Second. The estate may be declared inalienable. If 
this declaration is legally valid, then the holder of the 
estate cannot assign it; any attempted assignment is 
inoperative; the estate remains with him; he cannot 
rid himself of it. 

The subject will be considered under these two heads, 
and under each in turn will be taken up, — (1.) Estates 
in Fee Simple ; (2.) Estates Tail ; (3.) Estates for Life ; 
(4.) Estates for Years. In the 1st, 3d, and 4th, abso- 
lute interests, life interests, and interests for years in 
personal property, will be respectively included. There 
is no interest in personal property corresponding to an 
estate tail. 

tion, the doubt being whether involuntary alienation, such as bank- 
ruptcy, is intended by the language used. The learned reader will 
find the cases collected in 2 Jarm. "Wills (4th ed. ), 31-37. 



I. 

FOEFEITURE FOR ALIENATION. 



A. 

ESTATES IN FEE SIMPLE. 

§ 11. The alienation against which the threat of for- 
feiture is made may be, (1.) alienation generally, i. e. to 
any one, at any time, under any circumstances ; or it 
may be alienation (2.) to certain persons ; or (3.) within 
a certain time ; or (4.) in a certain manner, as by mort- 
gage. Closely connected is (5.) the question whether an 
estate in fee simple can be forfeited for failure to alien- 
ate ; the shape in which this question arises in practice 
being that of a gift over of property, on the owner 
dying without having made a will. 

§ 12. Upon the point of validity, it is immaterial 
whether the provision intended to terminate an estate 
is in the form of a condition or of a conditional limita- 
tion. As we shall see, it has been sometimes said that 
in a life estate there is a difference in this respect be- 
tween a condition and a limitation, (§§ 79-81-, post,) but 
no distinction has ever been suggested in the case of 
a fee. 
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1. Unqualified Alienation. 

§ 13. In a fee simple a condition or conditional 
limitation against alienation generally is void. This is 
now past dispute. 

§ 14. In the earliest times it is doubtful how far 
land was freely alienable. At the end of the twelfth 
century, it appears, from Glanville, that the holder of 
land could not ahenate the whole of it from his heir, 
but the lord of whom the land was held does not seem 
to have been considered as having any rights in the 
matter. Glanvillej lib. 7, o. 1 (Beames's ed.), pp. 137- 
150 ; Digby, Hist. Law Eeal Prop., c. 2, § 6. 

§ 15. In Magna Carta, c. 39 (1217), it is provided, 
" iJ'ullus liber homo de cetero det amplius alicui vel 
vendat de terra sua quam ut de residue terrae suae pos- 
sit sufficienter fieri domino feodi servitium ei debitum 
quod pertinet ad feodum illud." 

§ 16. Bracton, who wrote in the reign of Henry III., 
says that the tenant can alienate the land at his pleas- 
ure, "nisi ad hoc specialiter agatur in possessione ne 
possit," recognizing the legality of restraints upon alien- 
ation. Bract., lib. 2, c. 19, fol. 45 ; Digby, Hist. Law 
Eeal Prop., c. 3, sect. 2, § 13. 

§ 17. The statute of Quia Emptores, 18 Edw. I. c. 1 
(1290), forbade subinfeudation, but gave full power to 
tenants to .ahenate their land at pleasure. 

§ 18. Britton was written in the reign of Edward I., 
but after the statute of Quia Emptores, which is spoken 
of in hb. 3, c. 4, § 20, as " novele constitucioun." It is 
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said (lib. 2, c. 8, § 6), " Sometimes a gift may be en- 
larged, sometimes restricted It may be restricted 

as follows In another way thus: 'to hold to 

him and his heirs without making alienation/ or ' with- 
out making alienation to such a one,' or ' except to such 
a one.' " See the note of the learned editor, Mr. Nichols, 
lib. 2, c. 5, § 2, that in the time of Britton the effect 
of the statute of Quia Emptores was not apparent. 

§ 19. But in 33 Ass. pi. 11 (1359), Green, J. said 
that a condition not to alien upon a feoffment in fee 
was void; and in 21 Hen. VI. 33 6, pi. 21 (1443), 
Paston and Yelverton, JJ. agreed that such a condition 
was bad. In 8 Hen. VII. 10 h, pi. 3 (1493), Huse, C. J. 
and Fairfax, J. said the same. In 10 Hen. VII. 11 a, 
pi. 28 (1495), Sergeant Keeble said, arguendo,' th&t if a 
grant be made to a man in fee, leaving out the word 
"assigns," with a proviso that he does not alien, the 
condition is good, "quod fuit negatum per plurimos." 
And finaUy, in 13 Hen. VII. 22, 23, pi. 9 (1498), upon 
Sergeant Keeble attempting to argue that a condition 
on a fee simple not to alien was good, " Bryan, C. J. 
interrupted him, and said that they would not hear him 
argue this conceit, because it is simply contrary to com- 
mon learning, and is now, so to speak, a principle (m 
mannere un principal), because in this way we should 
transpose all our old precedents. Therefore speak no 
more of this point." And the matter has been at rest 
ever since. 21 Hen. VII. 8, 11, 12 ; Doct. & St., Dial. I. 
cc. 24, 29 ; Dial. II. c. 35 ; Lit. §§ 360, 361 ; Co. Lit. 
206 b, 223 a. See Ware v. Cann, 10 B. & C. 433 ; 
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Willis V. Eiscox, 4 Myl. & Cr. 197, 201, 202 ; Rood v. 
Oglander, 34 Beav. 513. 

§ 20. The reason sometimes given for this prohibi- 
tion of conditions against alienation is that the statute 
of Quia Emptores, by putting an end to subinfeudation, 
did away with reversionary interests after a fee simple. 
This was the reason given by Yelverton, J., 21 Hen. VI. 
33 6. So in 8 Hen. VII. 10 h, Huse, C. J. and Fairfax, 
J. said that a gift in tail or a lease for life might be 
made on condition not to alien, because there was a 
reversion, otherwise with a feoffment. In Buddall v. 
Miller, 1 Leon. 298, Sergeant Fleetwood, arguendo, said, 
" Before the statute of Quia Emptores Terrarum, if A. 
had enfeoffed B., upon condition that B. nor his heirs 
should alien, the same was a good condition (which was 
granted "per curiam)!' And thus Lord Coke : " So it is 
said that then [i. e. before the statute Quia Emptores] 
the lord might have restrained the alienation of his 
tenant by condition, because the lord had a possibility 
of reverter ; and so it is in the King's case at this day, 
because he may reserve a tenure to himself." Co. Lit. 
223 a. And see Van Rensselaer v. Dennison, 35 N. Y. 
393 ; Mandlebaum v. McDonell, 29 Mich. 78, 95. 

§ 21. This reason serves to justify the distinction 
which undoubtedly exists between conditions against 
alienation attached to fees, and those attached to lesser 
estates. But, notwithstanding this, the absence of rever- 
sionary interest cannot be the real reason for the rule, 
for that would strike at the root, not only of unqualified 
conditions against alienation, but of qualified conditions 
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against alienation, and indeed of all conditions on fees 
whatever.' Paston, J., 21 Hen. VI. 33, in opposition to 
Yelverton, points out that the presence or absence of a 
reversion cannot be the test of the validity of a condi- 
tion, and says that the reason for holding a condition 
invalid is " le inconveniencie " ; and so in 33 Ass. pi. 
11, it is said that a condition on a fee not to alien would 
be bad, for it would be " discordant a la ley " that the 
tenant should have a fee, and yet could not alien. 
See 1 Sm. L. C. (7th Am. ed.) 101 ; 20 Am. Law Eeg. 
(n. s.) 185 et se,g. The rule seems not to allow nor call 
for any reason except public policy.^ 

§ 22. In B& Machu, 21 Ch. D. 838, A. gave land by 
will to his daughter E. and her heirs, " subject, never- 
theless, to the proviso hereinafter contained for deter- 
mining her estate and interest on the event therein 
mentioned." The proviso was, that if E. should be 
declared p, bankrupt, or liquidate with her creditors, or 
avail herself of any act for the relief of insolvent debt- 
ors, then the devise to her should be void, and the 
premises devised to her should go to her children. 
Chitty, J. held that the proviso was void.^ 

' The statement of Lord Coke, that a condition not to alien, attached 
to a grant in fee by the King, is valid, has been repeated. Shep. 
Touch. 130; Chitty, Prerog., 386, note A, 388; Fowler v. Fowler, 16 
Ir. Ch. 507. But its sole support is a dictum of Vavasour, J., 21 Hen. 
VII. 8 a, pi. 6 (1506),and the reason given by him is not that suggested 
by Lord Coke, butbecause "every deed that the King makes shall be 
taken most beneficially for him." See 20 Am. Law Eeg. (n. s.) 188. 

2 The learned judge considered that the proviso purported to create 
a condition, and not a conditional limitation. It certainly did not 
purport to create a condition, for upon a condition there can be no gift 
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§ 23. As in England, so in America, a condition, or 
a conditional limitation, restraining an owner in fee 

over to a third person ; none but the heir can take advantage of it. 
The term "conditional limitation" is used in two senses. In the 
sense in which it is generally employed by courts and writers, it is a 
generic term, comprising two species, (1.) shifting uses, and (2.) execu- 
tory devises, and is a proviso cutting short an estate previously cre- 
ated, and substituting another in its stead. This is the sense in which 
it is used in this essay. It is very convenient to have sucli a common 
term for shifting uses and executory devises ; hut, unfortunately, some 
writers have confused legal nomenclature by attempting to use it in 
another sense. With them it means a proviso operating to determine 
an estate by its intrinsic force, but not by itself substituting another. 
In a devise to A. and his heirs, but if A. dies unmarried then to B. 
and his licirs, the words in italics form a conditional limitation in the 
first sense ; while in a devise to A. so long as he remains unmarried, 
the words in italics form a conditional limitation in the second sense. 
A proviso of this latter kind is generally called a special limitation. 
Among the treatises in which the term " conditional limitation " is used 
in the first sense are, Fearne, Cont. Rem. 14, 15 ; Butler, notes to 
Fearne, Cont. Eem. 381 ; Smith, Executory Interests, § 149 ; 3 Prest. 
Abs. 284 ; Williams on Settlements, 21 ; 2 Cruise, Dig. S15 ; 4 Kent, 
Coram. 249, 250. See Gilbert, Uses (Sugd. ed.), 178, note. Those 
in which it is used in the second sense are, 1 Sand. Uses, 150, 151 ; 
1 Steph. Comm. (8th ed. ) 295, note (k) ; 1 Leake, Land Law, 216, note 
(a) ; Tud. L. C. on Eeal Prop. (3d ed.) 347, 348. 

In Re Machu, the gift certainly purported to be a conditional limit- 
ation in the usual sense. In the second sense of the term, the sounder 
opinion seems to be that a fee simple cannot have a conditional limita- 
tion. See 1 Leake, Land Law, 36, note {d). Chitty, J. left undecided 
the question whether a fee could have a conditional limitation in this 
sense at all. P. 843. He seemed to think that, if a conditional limita- 
tion in this sense could exist at all, the validity of such a limitation 
conditioned on bankruptcy was arguable, although apparently his incli- 
nation was against it. P. 842. But it is submitted, that there can be 
no rational distinction between restraining the alienation of a fee by a. 
conditional limitation in the usual sense, and restraining it by a condi- 
tional limitation in the second sense, — that is, by a special limitation, 
— even if a fee can be created with any special limitation at all, which, 
as has been said, it probably cannot. See §§ 79, 80, infra. 



FOEFEITUEE FOE ALIENATION. 13 

simple from selling his land, is bad. H&nning v. Har- 
rison, 13 Bush, 723. Smith v. Clark, 10 Md. 186. 
Gleason v. Fayerweather, 4 Gray, 348. Campau v. 
Chene, 1 Mich. 400. McDowell v. Brown, 21 Mo. 57. 
Par due v. Gfivens, 1 Jones, Eq. 306. Schermerliorn v. 
Negus, 1 Denio, 448. Lovett v. Kingsland, 44 Barb. 560 ; 
s. 0. sub nom. Zoy«<^ v. Gillender, 35 N. Y. 617. Walker 
V. Vincent, 19 Pa. St. 369. Williams v. Leach, 28 Pa. 
St. 89. Naglee's App., 33 Pa. St. 89. Jauretche v. Proc- 
i!or, 48 Pa. St. 466. Zep^pZe's ^jj^'-. 53 Pa. St. 211. 
Lario v. Walker, 28 Grant, 216. These cases are decis- 
ions directly in point, and dicta to the same effect are 
found in abundance ; e. g. in Taylor v. Mason, 9 Wheat. 
325, 350; McDonogh v. Murdoch, 15 How. 367, 412; 
Andreivs v. Spurlin, 35 Ind. 262, 268 ; Deering v. 
Tucker, 55 Me. 284, 289; ffawley v. Northam-pton, 8 
Mass. 3, 37 ; Gray v. Blanchard, 8 Pick. 284, 289 ; Fan. 
Rensselaer v. Dennison, 35 N. Y. 393 ; Turner v. Fowler, 
10 Watts, 325; Beifsnyder v. Hunter, 19, Pa. St. 41; 
Doebler's App., 64 Pa. St. 9 ; Grant v. Carpenter, 8 E. I. 
36 ; Z>o« d. Mclntijre v. Mclntyre, 7 U. G. Q. B. 156 ; 
McMaster v. Morrison, 14 Grant, 138, 141 ; Crawford v. 
ZzmcZw, 23 Grant, 244, 250 ; PtiZtow y. PViton,, 24 Grant, 
422. See Dehorty v. t/b^es, 2 Harrington (Del), 56, 
note; Ncwkerk v. Newkerk, 2 Caines, 345. 

§ 24. The only suggestion to the contrary is a remark 
in Bridge v. Ward, 85 Wis. 687. In this case a testa- 
tor devised to his son a life estate in land, and restricted 
him from selling it. It was held that the son's interest 
could be sold on execution against him. The court 
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say, "It is quite probable that the will might have 
been so framed that an alienation of the plaintiff's in- 
terest," either voluntary or involuntary, " would deter- 
mine his estate." They cite a passage from Eedfield on 
Wills to that effect, and then add: "And again he 
[Eedfield] states as a rule, 'that either a life or an 
absolute estate by bequest may be legally so framed as 
to cease upon the happening of a particular event.'" 
The passage cited from Eedfield is in the second volume 
(3d ed.), p. 289. He is giving the propositions to be 
deduced from the opinion of Turner, V. C, in Bochford 
V. Hachnan, 9 Hare, 475, and says they are : " (1.) That 
property cannot be given either for life or absolutely, 
without the power of alienation being incident to the 
gift. (2.) That either a life or an absolute estate by 
bequest may be legally so framed as to cease upon the 
happening of a particular event." It might seem from 
the context that it was intended to imply that an abso- 
lute estate might be made to cease upon the happening 
of an attempt at alienation, but the learned commenta- 
tor does not say so, and it is perhaps unnecessary to 
remark that no semblance of such an idea is to be found 
in Rocliford v. Hackman. 

§ 25. In King v. Burclull, Amb. 379, a provision 
that an estate tail should be charged with a sum of 
money on its alienation was held void, and a like con- 
dition on a fee simple has been held bad in New York. 
Be Pcyster v. Michael, 6 N. Y. 467 ; Overbar/h v. Patrie, 
8 Barb. 28 ; s. c. 6 K Y 510, overruling the dicta of 
Piatt, J. in Jackson v. Schutz, 18 Johns. 174, 184^187, 
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and Nelson, 0. J. in Livingston v. SUcJdcs, 7 Hill, 253, 
257. The question would doubtless everywhere meet a 
like decision. 

§ 26. In Jackson v. Schutz, ubi sup., it was held that 
a condition on a grant in fee not to sell without offer- 
ing to the grantor was good, and this has been approved 
in Overbagh v. Patrie, 8 Barb. 28, 34, and Be Peyster 
V. Michael, 6 K Y. 467, 491; but perhaps the desire 
not to utterly demolish Jackson v. Schutz may have 
prompted the approval. Such a condition, if good, 
would greatly clog the conveyance of land. The ques- 
tion deserves careful reconsideration. 

§ 27. A condition or conditional limitation on alien- 
ation attached to a transfer of the entire interest iu 
personalty, is as void as if attached to a fee simple ia 
land. Co. Lit., 223 a ; Bradley v. Peixoto, 3 Ves. Jr. 
324; Bishton v. Gobi, 5 Myl. & Cr. 145; Be Jones's 
Will, 23 L. T. K S. 211. This is as true of chattels 
real as of chattels personal. Therefore, although, as we 
shall see, (§§ 101, 102, post), in a lease for years the 
lessor can impose a condition against alienation upon 
the lessee, the lessee upon making an assignment can- 
not impose such a condition upon his assignee, for the 
lessee is transferring his whole interest, while the les- 
sor is not. Co. Lit. 223 a. Such a condition upon 
an assignment of a lease seems to have been held good 
in Doe v. Haivke, 2 East, 481, without any objection 
occurring to either court or counsel. The only point 
discussed was whether the condition was broken: its 
validity was assumed. But, it is submitted, this de- 
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cision cannot be supported. Chattels real and chattels 
personal stand alike, and Lord Coke expressly says that 
conditions against alienation are void with one equally 
as with the other. 

§ 28. So in America an absolute interest in person- 
alty cannot have a condition against alienation attached 
to it. Lovett V. Kingsland, 44 Barb. 560 ; S. C. sub nom. 
Lovett V. Gillender, 35 N". Y. 617. Barker v. Davis, 12 
U. C. C. P. 344. And see Borland v. Borland, 2 Barb. 
63 ; Fulton v. Fulton, 24 Grant, 422 ; Carradine v. 
Carradine, 33 Miss. 698. In Williams v. AsTi, 1 How. 
1, male and female slaves were bequeathed to A., pro- 
vided he should not sell them, in which case they 
should be free. A. sold a male slave. Held, that he 
was free. Taney, C. J., in giving the judgment of the 
court, said : " If, instead of giving freedom to the slave, 
he had been bequeathed to some third person, in the 
event of his being sold, .... it is evident, upon com- 
mon law principles, that the limitation over would have 
been good. 2 East, 481." The case cited is Boe v. 
Rawke, where, as is stated in the preceding section, the 
court seem to have overlooked the distinction between 
a condition against alienation attached to an estate for 
years in its creation, which is good, and such a condi- 
tion attached to the transfer of an estate for years when 
created, which is bad. In Steuart v. Williams, 3 Md. 
415, Williams v. Ash is said to have established the 
law in Maryland. The prohibition against selling was, 
it would seem, confined to the life of the devisee; it 
was certainly confined to the life of the male slave. As 
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to whether it could be sustained as confined to a limited 
time, see §§ 45 et seq., post ; but unless on such ground, 
the decision, it is submitted, can be supported only as 
made infamrem, libertatis. 

§ 29. It was held, in French v. Old South Society, 106 
Mass. 479, that a pew in a church in Boston, where 
pews are personalty, was a peculiar species of property, 
and might be laid under restrictions against alienation. 
See § 42, note, post. 

§ 30. A covenant to hold lauds iu common, or a 
condition that they shall not be subject to partition, 
has been held a bar to a petition for partition. JIunt 
V. Wright, 47 K H. 396. Coleman v. Coleman, 19 Pa. St. 
100. Avery v. Payne, 12 Mich. 540. So a direction in 
a devise to two women, that the land devised should be 
kept together until one of them married. Hill v. Jones, 
65 Ala. 214. See Peck v. Cardwell, 2 Beav. 137. In 
Hunt V. Wright it was said that such a condition does 
not render the undivided shares inalienable, and that it 
could not be repugnant to the estate, because at com- 
mon law tenants in common could not be compelled to 
make partition (Lit. § 318), the right to compel parti- 
tion being first given to them by St. 31 Hen. VIII. 
c. 1. In Mitchell v. Starhuck, 10 Mass. 5, 11, it was 
ruled that a plea of a prescription not to part was bad, 
such prescription being against the law, inasmuch as it 
was " essential to an estate in common to be subject to 
partition"; and in Black v. Tyler, 1 Pick. 150, it was 
ruled that an agreement to hold in common, not under 
seal, was no bar to a petition for partition, though per- 

2 
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haps there might be a remedy in equity. See Fisher v. 
Dewerson, 3 Met. 544 ; S-paidding v. Woodward, 53 N. H. 
573 ; RicKardson v. Merrill, 21 Me. 47 ; Smith v. Clark, 
10 Md. 186 ; and § 64, ^oost. Whatever the true doc- 
trine may be, a proliibition against partition is not a 
restraint on alienation, as the undivided share is always 
assignable, and therefore it is only spoken of here inci- 
dentally. 

2. Alienations qualified as to Persons. 

§ 31. In 8 Hen. VII. 10 b, pi. 23, Huse, C. J., and 
Fairfax, J., said that a condition not to alien to a partic- 
ular person vras good. Littleton, § 361, says, "If the 
condition be such that the feoffee shall not alien to such 
a one, naming his name, or to any of his heirs, or of the 
issues of such a one, &c , or the like, which conditions 
do not take away all power of alienation from the 
feoffee, &c., then such condition is good." See Doct. & 
Stud., Dial. II. c. 35 ; Shep. Touch. 129. 

§ 32. In 1561, according to a short note. Anon., 
Dalison, 58, pi. 5, there was a devise of land to the 
testator's widow " to dispose and employ it on herself 
and on her son at her will and pleasure," and it was 
held in the Common Pleas, by Dyer, C. J., and "Weston 
& Walsh, JJ., that she took a fee, and not a life estate ; 
and Dyer, C. J., and Walsh, J., held that it was a fee 
on condition, "so that she could not grant the land 
to a stranger, but could hold it or give it to one of her 
sons." Whether the point was material, or the validity 
of the devise questioned, does not appear. 
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§ 33. In Daniel v. Upbj, Latch, 9, 39, 134 ; s. c. 
Wm. Jones, 137; there was a devise of a house to the 
testator's widow, " to dispose at her will and pleasure, 
and to give it to any of my sons which she pleases." 
She conveyed it to X., one of the testator's sons. It 
was held by the Court of King's Bench that X. had a 
good title. Two of the judges thought that the widow 
took a life estate with power of conveying in fee, and 
the other two thought that she took a fee simple on 
condition that she should not alien except to the sons. 
As the condition was not broken, (even if we agree 
with the latter two judges that there was a condition,) 
there was no occasion to question its validity ; and 
nothing is said about it. 

§ 34. Sergeant Bridgman, in his argument in Mus- 
champ V. Muet, J. Bridg. 132, 137, contends that a 
condition upon a devise to the testator's younger son, 
that he shall not alien except to his elder brother, is 
void.^ 

§ 35. The question does not seem to have come up 
for decision until Doe d. Gill v. Pearson, 6 East, 173 
(1805). In that case there was a devise to two of the 
testator's daughters, Ann and Hannah, to hold to them, 
their heirs and assigns, as tenants in common, "upon 
this specific proviso and condition, that in case my said 
daughters, or either of them, shall have no lawful issue, 
that then and in such case they or she having no 
lawful issue as aforesaid shall have no power to disT 

^ This is not the decision of the court, as stated in 2 Tarm. Wills 
(4th ed. ), 17, but only the contention of the learned Sergeant. 
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pose of her share in the said estates so above given 
to them, except to her sister or sisters, or to their 
chUdren." Ann levied a fine of her share. Held, that 
the testator's heirs could enter for breach of the 
condition. Lord EUenborough, in giving judgment, 
relied on the note in Dalison, 58, and on Daniel v. Uply, 
uhi supra. 

§ 36. In Attwater v. Attwater, 18 Beav. 330, there 
was a devise of land to the testator's nephew, " with an 
injunction never to sell it out of the family ; but, if 
sold at all, it must be to one of his brothers hereafter 
named," of whom there were five. Lord Eomilly, M. R., 
declined to follow Doe v. Pearson, and held that the 
clause was simply inoperative. 

§ 37. In Billing v. Welch, I. R 6 C. L. 88, a cove- 
nant by the grantee of land that he, his heirs and as- 
signs, would not alien, sell, or assign to any one except 
his or their child or children, without the license of the 
grantor, and reserving a penal rent for its breach, was 
held repugnant to a fee simple, Attwater v. Attwater 
being approved. 

§ 38. In Ludlow v. Bunbury, 35 Beav. 36, property, 
real and personal, in the hands of trustees, was ap- 
pointed to A. and his heirs, but upon condition that 
in case B. or his wife, or any descendant of either of 
them, should, by any conveyance executed by A., be- 
come interested in the property, then the interest of A. 
should cease. The trustees filed a bill for instructions 
whether they could safely convey to A. The Master 
of the Rolls (Sir John Romilly) ordered a conveyance. 



FOKFEITUEE FOK ALIENATION. 21 

holding that the condition was void. There is no 
opinion, and there was no opposition. 

§ 39. In re, Madeay, L. E. 20 Eq. 186. Here a devise 
of land to the testator's brother, " on the condition that 
he never sells it out of the family," was held by Sir 
George Jessel, M. E., to be valid. 

§ 40. In America it has been often said that a con- 
dition not to alien to particular persons is good. Cowell 
v. Springs Co. 100 U. S. 55, 57. Jackson v. Schutz, 18 
Johns. 174, 184. Gray v. Blanchard, 8 Pick. 284, 289. 
Jauretclie v. Proctor, 48 Pa. St. 466, 472. In Anderson 
V. Gary, 36 Ohio St. 506, and Gallinger v. Fcorlinger, 
6 U. C. C. P. 512, conditions not to alien except to the 
devisee's brother or brothers were held bad ; but it 
seems to have been the opinion of the Court in Ben d. 
Blackwell v. Blackwdl, 3 Green, 386, 389, 392, and 
Pennyman v. McGrogan, 18 U. 0. C P. 132, that such 
a condition was good. And see Smith v. FaugM, 45 
U. C. Q. B. 484, 488. In McGullough v. Gilmore, 11 
Pa. St. 370, a prohibition not to leave devised land to 
any but the heirs of the devisee's father's family was 
held void for uncertainty; and the court said that a 
condition not to devise except to the grantee's heirs 
would be bad. In Barnard v. Bailey, 2 Harrington 
(Del), 56, it was declared that a condition in a devise 
that the devisee should not dispose of the property by 
will to the blood kin of either the testator or the devi- 
see, was bad. In Brothers v. McCurdy, 36 Pa. St. 407, 
a testator directed that land devised should not be sold 
for the purpose of making brick, and that, if the devl- 
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see should offer to sell it for such purpose, it should 
go over. The devisee sold the land for the making of 
brick. Held, that the condition was void for uncer- 
tainty. See also Williams v. Bobin&on, 16 Conn, 517 ; 
McKinster v. Smith, 27 Conn. 628 ; Den d. Trumbull v. 
Gibbons, 2 Zabr. 117, 154, 155 ; Bergin v. Sisters of St. 
Joseph, 22 U. C. Q. B. 204. 

§ 41. The authorities, it will be seen, are in hopeless 
confiict. The rule which naturally suggests itself is 
that a condition is good if it allows of alienation to all 
the world with the exception of selected individuals or 
classes ; but is bad if it allows of alienation only to 
selected individuals or classes. Perhaps this rule might 
be difficult of application, or easily evaded. At any 
rate the leading case of Doe v. Pearson and the latest 
case of In re Macleay cannot be brought within it, for 
they both allow the power of alienation to be restrained 
within the narrowest limits; and Sir G-eorge Jessel 
says, "The test is whether the condition takes away 
the whole power of alienation substantially." L. E. 
20 Eq. 189. 

§ 42. In England the evil from such provisions 
is greatly mitigated by applying to them the rule 
against perpetuities, to which conditions as well as con- 
ditional limitations are subject. In In re Macleay, the 
provision against alienation was a condition, and Jes- 
sel, M. R., said, " Of course, if unlimited as to time, it 
would be void for remoteness." L. E. 20 Eq. 186, 187, 
188, 190. In America this mitigation is to a great 
extent impossible, for such provisions are generally in 
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the form of conditions, and conditions have been re- 
garded in this country as not subject to the rule against 
perpetuities.^ 

§ 43. Laying aside the rule against perpetuities, 
there are tlien two tests: — (1.) The one suggested in 

1 There is no reason in the liistory of the law, or in its principles, 
why the rule against perpetuities should not he applied to conditions. 
The reason sometimes given for applying it to an executory devise 
and not to a condition, that the former cannot be released, while the 
latter can be, is unsound, for an executory devise to A. and his heirs 
may always be released by A., and yet is unquestionably within the 
rule. 

The practical inconvenience of not applying the rule to conditions 
is great, especially in America, where all a man's children are his heirs, 
and where, in a generation after his death, his heirs may be half a 
hundred or more in number, and scattered all over the continent. 

Since the establishment of the rule, there has been, it is believed, 
not one case in England where a condition exposing to a forfeiture has 
been sustained when it violated the rule. And there is the statement 
of Jessel, M. K. , quoted in the text, that "of course" a, condition 
might be bad for remoteness. 

There is but one case in America where the court have considered 
the objection of remoteness to a condition and have rejected it, and 
that was in the case of the right to a pew, which was held inalienable, 
and to which, therefore, as in the case of charities, the rule does not 
apply. French v. Old South Society, 106 Mass. 479. See § 29, ante. 

But, notwithstanding all this, there have been many cases in Amer- 
ica where conditions obnoxious to the rule against perpetuities have 
been sustained ; and though they have been upheld without appar- 
ently the objection of remoteness occurring to either court or counsel, 
they now form a body of precedents which it would take some courage 
to overthrow. These cases are Cowell v. Springs Co. 100 U. S. 55 ; 
Carter v. Doe d. Cliaudron, 21 Ala. 72 ; Stock v. Stipe, 12 Ind. 74 ; 
Indianapolis, <bc. E. Co. v. Hood, 66 Ind. 680 ; Taylor v. Cedar Rapids, 
Sc. E. R. Co. 25 Iowa, 371 ; O'Brien v. Wetlierell, 14 Eanz. 616 ; 
Gray v. Blanchard, 8 Pick. 284 ; Austin v. Oamiridgeport Parish, 21 
Pick. 215 ; Guild v. Richards, 16 Graj^, 309 ; Cornelius y. Ivins, 2 
Dutch. 376 ; Jackson v. Topping, 1 Wend. 388 ; Plumb v. Tubbs, 41 
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§ 41, ante, that a condition against alienation is bad, 
if alienation is restricted to particular individuals or 
a particular class. (2.) That a condition is bad only 
when all alienation is substantially restricted. The 
latter test is supported by the weighty authority of 
Lord EUenborough and the judges of the King's Bench, 
as well as of Sir George Jessel But in favor of the 
former it may be observed : (1.) Doe v. Pearson was not 
decided till 1805, and there was nothing in the earlier 
authorities which required it to be decided as it was ; 
for from the loose note in Dalison it does not appear 
whether there was any breach of condition, and in Dan- 
iel v. Uply there was no breach, and half the judges 
thought there was no condition. (2.) In re Macleay is 

N. Y. 442 ; Sperry v. Pond, 5 Ohio, 387 ; PeopU v. McKissick, 21 Pa. 
St. 232 ; Earner v. Chicago, &c. E. E. Co. 38 Wis. 165 ; Qoyeau v. 
Great West. E. Co. 25 Grant, 62. 

And in very many other cases where it has been held that there was 
no forfeiture, either because there had been no breach, or no eutry, or 
because the right had been waived, released, or destroyed, the validity 
of conditions beyond the period allowed by the rule against perpetu- 
ities has been declared or assumed as unquestioned, without any objec- 
tion on the ground of remoteness. Among such cases are Collins 
Manuf. Co. v. Maixy, 25 Conn. 242 ; Warner v. Bennett, 31 Conn. 
468 ; Price v. School Directors, 58 111. 452 ; Hooper v. Cummings, 45 
Me. 359 ; Osgood v. Abbott, 58 Me. 73 ; Gillis v. Bailey, 17 N. H. 18 ; 
21 N. H. 149 ; Den d. Southard v. Central E. E. Co. 2 Dutch. 13 ; 
McKelway v. Seymour, 5 Dutch. 321 ; De Peyster v. Michael, 6 N. Y. 
467; Ludlow v. N. Y. & H. R. E. Co. 12 Barb. 440; UnderUll v. 
Saratoga, ike. B. E. Co. 20 Barb. 455 ; Tinkham v. Erie E. Co. 
53 Barb. 393 ; Woodworth v. Payne, 5 Hun, 651 ; 74 N. Y. 196 ; 
Towle V. Eemsen, 70 N. Y. 303 ; McKissick v. Pickle, 16 Pa. St. 140 ; 
Congregational Society v. Stark, 34 Vt. 243; Lawe v. Syde, 39 Wis. 345. 

See Brattle Sq. Church v. Grant, 3 Gray, 142, 148 ; Tobey v. Moore, 
130 Mass. 448. 
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based largely on Doe v. Pearson. (3.) The decision of 
Lord Eomilly in Attwater v. Attiuater was approved and 
followed by the Court of Queen's Bench in Ireland in 
Billing v. Welch. (4.) The decisions in America, if not 
all the dicta, agree with this former view. Anderson v. 
Cary, 36 Ohio St. 506. Gallinger v. Farlinger, 6 U. C. 
C. P. 512. (5.) The freedom of conditions ia America 
from the control of the rule against perpetuities makes 
it the more necessary to adopt the stricter rule, as 
otherwise the alienation of property may be greatly 
clogged for an indefinite time. 

§ 44. In Ludloiu v. Bunlury, 35 Beav. 36, (see § 38, 
ante,) Lord Eomilly is said to have declared that a con- 
dition against alienation by a devisee to B. or his de- 
scendants was void. This would seem, on any the- 
ory, to be going too far, if qualified conditions are to 
be allowed at all. See 3 Davidson, Prec. Conv. (3d ed.) 
Ill, note. On the question whether a condition not to 
alien to A. can be evaded by aliening to B., and having 
him alien to A., see Doct. & Stud., Dial. II. c. 35 ; Co. 
Lit. 223, h ; In re Macleay, L E. 20 Eq. 186, 189. 

3. Alienations qualified as to Time. 

§ 45. It may be attempted to impose a condition 
or conditional limitation against alienation while the 
interest is (1.) contingent or (2.) vested. 

§ 46. (1.) A condition or conditional limitation upon 
alienation of a contingent interest before it vests, is 
good. This was first held in Large' s Case, 2 Leon. 82 ; 
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3 Leon. 182. There was in that case a devise to the 
testator's widow, until his son William should reach the 
age of twenty-two years, and then to others of his sons, 
upon condition that, if any one of his said sons before 
William should reach twenty-two should sell any lands, 
he should forever lose the same. Under this devise the 
widow took a freehold, for William might die before 
he reached twenty-two, and then she would hold for 
her life ; and the sons took remainders supported by 
the widow's life estate, but contingent upon WiUiam's 
reaching twenty-two. Before William reached twenty- 
two, one of the other sons sold his share. It was held 
that he had forfeited his estate. To the same effect are 
Churchill v. Marlis, 1 Coll. 441 ; Barnett v. Make, 2 Dr. 
& Sm. 117; and see Graham v. Lee, 23 Beav. 388; In 
re Payne, 25 Beav. 556 ; Samuel v. Samuel, 12 Ch. D. 
152. As every estate must vest within the time re- 
quired by the rule against perpetuities, no such condi- 
tion can be bad for remoteness. These decisions are 
quite in accordance with principle. A vested estate 
cannot be made terminable by an illegal condition. 
But if a testator or settlor declares that an estate shall 
not vest if a certain thing is done, the estate will never 
vest if the thing is done. If the thing is not done, then 
the vesting may depend upon whether the omission to 
do the thing was legal or illegal ; but if it is done, the 
estate will not vest in any case. 

§ 47. (2.) How far is a condition or conditional lim- 
itation limited in time good, when attached to a vested 
interest? In Ware v. Cann, 10 B. & C. 433; Bradley v. 
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Peixoto, 3 Ves. Jr. 324 ; Eishton v. Cobl, 5 Myl. & Cr. 
145 ; and Jones's Will, 23 L. T. N. S. 211, the condition, 
if broken at all, must have been broken in the lifetime 
of the first taker ; but in all those cases a condition or 
conditional limitation on alienation was held bad.i In 
Renaitd v. Tourangeau, L. E. 2 P. C. 4, 18, on appeal 
from Lower Canada, a restraint upon the devisees of 
lands from alienating them for a period of twenty years 
from the testator's death was held " not valid, either 
by the old law of France, or the general principles 
of jurisprudence." 

§ 48. On the other hand, in Kiallmarh v. Kiallmarlc, 
26 L. J. Ch. 1, property, real and personal, was given to 
trustees to pay an annuity out of the income to A., and 
the balance to the children of the settlor, and on the 
death of A. to sell the property and divide the proceeds 
among said children, provided that, if before such sale 
any one of the settlor's sons should become bankrupt, 
his share should go over. One of the sons, after the 
death of A., but before a sale, became bankrupt. Vice- 
Chancellor Kindersley held that the gift over took 
effect. The question discussed was whether the clause 
of forfeiture was intended to apply to a bankruptcy oc- 
curring after the death of A., though before the sale. 
It was assumed by court and counsel that the clause 
was good. In this case the property had not been sold, 

1 In Baker v. Newton, 2 Beav. 112, a devise "to A. for her own 
absolute use, without liberty to sell or assign during her natural life," 
was held by Lord Langdale, M. R. to give A. a fee, and not a life 
estate, but the validity of the restriction does not seem to have been 
considered. 
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but the children had a vested right in it, and were en- 
titled to the income until sale ; and even had it been a 
reversionary estate, yet, if vested in interest, there would 
seem to be no valid distinction between it and property 
vested in possession. The clause against forfeiture in 
both cases alike is a condition subsequent. See 3 Da- 
vidson, Prec. Conv. (3d ed.) Ill, note; Mandlebaum v. 
McBoTiell, 29 Mich. 78 ; § 113, post. 

§ 49. In Kearsley v. Woodcock, 3 Hare, 185, £12,000 
were bequeathed to trustees, in trust out of the interest 
to pay to A. and B. each £150 annually, and during 
the lives of A. and B., or either, to pay the balance of 
interest to C. and his executors, administrators, and 
assigns ; and after the death of both A. and B. to stand 
possessed of £8,000, part of the £12,000, and the in- 
terest thereof, in trust for C. and his executors, admin- 
istrators, and assigns, provided that, if C. during the 
lives of A. and B., or either, should alienate his inter- 
est, it should go over. It was held, or rather assumed, 
(and by counsel as well as the court,) that the condition 
was valid. In Churchill v. Marhs, 1 Coll. 441, 445, the 
reporter says : " In the course of the argument an 
eminent conveyancer, in answer to a question put to 
him by the court, stated his opinion to be, that a gift 
to A. m fee, with a proviso that, if A. alien in B.'s life- 
time, the estate shall shift to B., is vahd." In Pearson 
V. Dolman, L. E. 3 Eq. 815, the income of a fund was 
given to A. until he reached twenty-five, and then the 
principal was given to him, with a clause of forfeiture 
on alienation before twenty-five. A. died before twenty- 
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five without having alienated. Vice-Chancellor Wood 
held that the fund passed to his executors, and said 
that the clause of forfeiture was good. As A. never 
alienated, this latter remark was obiter.' 

§ 50. There can be no distinction between restrain- 
ing alienation of a fee simple during the life of a tenant 
and during the life of a third person : the decisions in 
Kiallmarh v. Kiallmarh, and Kearshy v. Woodcock, and 
the off-hand opinion of the "eminent conveyancer" 
expressed in Churcliill v. Marks, cannot outweigh the 
cases cited in § 47. See 3 Davidson, Prec. Conv. (3d 
ed.) Ill, Twte. Nor can the dictum in Pearson v. Dol- 
man be considered of as much importance as the con- 
trary remark in Benaitd v. Towrangeau. 

§ 51. It must be owned, however, that to consider 
the rule against perpetuities as the check, and the only 
check, on conditions and conditional limitations upon 
alienation, would greatly simplify the law, whUe it 
would allow but little if any more restraint than can 
now be effected by means of Hfe estates. It would 
not be strange if this result should be worked out in 
England, although it cannot be said as yet to be the 
law. See In re Macleay, L. E. 20 Eq. 186, 187, 188, 
190 ; 13 Jur., pt. 2, 206. In America the unlucky 
notion that a condition is not within the rule against 
perpetuities is probably too firmly rooted to allow such 
a consummation. 

§ 52. The actual state of the law in the United 
States is as follows. It has often been said that a 
condition against alienation confined to a limited period 
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is good ; but such remarks have been oMter dicta, with- 
out any reasoning or citation of authorities. Cowell v. 
Springs Co., 100 U. S. 55, 57. Jackson v. Sclvutz, 18 
Johns. 174, 184 Blackstone Bank v. Davis, 21 Pick. 42. 
Simonds v. Simonds, 3 Met. 558, 562. Andrews v. 
Spurlin, 35 Ind. 262, 268. JauretcJie v. Proctor, 48 Pa. 
St. 466, 472. Sa7iford v. Lackland, 2 Dill. 6, 10. So, if 
confined to a "reasonable limited period." Gray v. 
Blanchard, 8 Pick. 284, 289. See 9 Am. Law Peg. 
N. S. 461-463. The case most generally cited in favor 
of the validity of a limited restraint is M' Williajns v. 
Nisly, 2 S. & E. 507, 513, in which is to be found a 
dictmyi of Tilghman, C. J., that a limited restraint is 
good, supported by a reference to Barge's Case, 2 Leon. 
82 ; 3 Leon. 182. The Chief Justice says : " For what 
length of time this general restriction may endure, it is 
not necessary to decide, nor shall I attempt to trace the 
boundary. Suffice it to say, and I think it may be 
said with great safety, that it may last during the life 
of any person in existence at the time of making the 
deed." 

§ 53. The cases in which such conditions have been 
sustained are, — (1.) Stewart v. Brady, 3 Bush, 623. 
(See Stewart v. Barrow, 7 Bush, 368.) Here, in an 
opinion without any citation of cases, a condition at- 
tached to a devise in fee, that the devisee should not 
sell till he was thirty-five years of age, was held good. 
(2.) Dougal v. Fryer, 3 Mo. 40. (See Collins v. Clamor- 
gan, 5 Mo. 272 ; 6 Mo. 169 ; and Glamorgan v. Lane, 9 
Mo. 442.) In tliis case, in an opinion equally barren 
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of authorities, a condition not to alien before the age of 
twenty-five was held good. (3.) In Langdon v. Ingram, 
28 Ind. 360, a restraint against alienation during mi- 
nority was held good, and consequently a guardian of 
the minor was not allowed to convey. (4.) Earls v. 
M' Alpine, 27 Grant, 161. Devise to two sons on con- 
dition that they did not alien the land during the life 
of their mother without her consent. The condition 
was held good ; but see Armstrong v. M' Alpine, 4 Ont. 
App. 250. See also Pennyman v. McGrogan, 18 U. C. 
C. P. 132 ; Smith v. Faught, 45 U. C. Q. B. 484. 

§ 54. The weiglit of authority, and especially of rea- 
soned authority, is against the validity of restraints 
upon alienation, however limited in time. (1.) A re- 
straint against alienation until the devisee's eldest (un- 
born) son reaches twenty-one, was held bad in Roosevelt 
V. Thurman, 1 Johns. Ch. 220. (2.) Oxley v. Zane, 35 
N. Y. 340, 346, 347. Here the court, after saying that 
it had been doubted whether conditions imposing par- 
tial restrictions upon alienation were good, held that 
they were certainly bad if they violated the rule against 
perpetuities. (3.) A condition not to sell until the 
devisee reached thirty-five was held bad in Twitty 
V. Gamp, Phil. Eq. (K C.) 61. (4.) Mandlehaum, v. 
M'Donell, 29 Mich. 78. Here Christiancy, J., in an 
elaborate opinion, shows the lack of authority for the 
validity of restraints against alienation limited in time, 
and the court holds that such restraints are void. It 
should however be observed, that in this case the re- 
straints against alienation did not take the form either 
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of conditions or conditional limitations, (see p. 88,) and 
that the same is true with regard to Roosevelt v. Tkur- 
man and Oxley v. Lane, uhi supra. (5.) A condition 
not to sell until the youngest of two devisees reached 
thirty-one was held bad in Anderson v. Gary, 36 Ohio 
St. 506. The weight of authority at present on both 
sides of the Atlantic is against the validity of condi- 
tions against alienation, however limited in time. For 
cases in which restrictions limited in time existed, but 
where their validity was not discussed by the court, see 
Holing shed v. Alston, 13 Ga. 277 ; Voris v. Benshaw, 
49 111. 425 ; Btrford v. ChitJirie, 14 Bush, 677 ; Lane v. 
Lane, 8 All. 350 ; Hauer v. Sheetz, 3 Yeates, 205 ; s. c. 
2 Binn. 532, 546 ; Stones v. Manei/, 3 Tenn. Ch. 731 ; 
mil V. Hill, 4 Barb. 419 ; Armstrong v. M' Alpine, 
4 Ont. App. 250. 

4. Alienations qualified as to Manner. 

§ 55. A condition or conditional limitation aimed 
against any particular mode of alienation is as bad as 
if directed against alienation generally. Thus, a gift 
over upon tenant in fee mortgaging, levying a fine, or 
suffering a recovery, is bad. Ware v. Cann, 10 B. & C. 
433. So a gift over on the charging of the fee with 
an annuity is bad (the gift over was also bad for re- 
moteness). Willis V. Hiscox, 4 Myl. & C. 197, 201, 
202. So a direction not to alien, except to exchange or 
reinvest, was held void; but here there was no condition 
or gift over. Hood v. Oglander, 34 Beav. 513. 2 Jarm. 
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Wills (4tli ed.), 14. But see per Jessel, M. R, In re 
Macleay, L. E. 20 Eq. 186, 189, "You may restrict 
alienation by prohibiting a particular class of aliena- 
tion," and Smith v. Faught, 45 U. C. Q. B. 484. 

§ 56. As a will is one of the modes of alienating 
property, a provision that a fee simple, or that personal 
property held absolutely, shall go over unless the 
grantee disposes of it in his lifetime, is void, for such 
a provision undertakes to limit the modes in which an 
alienation may take place, and makes the gift over fail 
or take effect accordingly as the alienation is by deed 
or by will. Of course the fact that the grantee has no 
power to dispose of the property by will is a strong indi- 
cation that he takes merely a life estate, with a power 
of appointment; but assuming it to be clear that he 
takes the fee or absolute interest, then the limitation 
over is void. Henderson v. Cross, 29 Beav. 216 ; Perry 
V. Merritt, L. E. 18 Eq. 152. And this cannot be con- 
sidered as shaken by Doe d. Stevenson v. Glover, 1 C. B. 
448, in which there was a devise to A. and his heirs ; 
but if A. died without issue living at his death, and 
had not disposed of his interest in his lifetime, then 
over to B. ; and it was held that the gift over was 
good ; for in that case, as remarked by Turner, L. J., 
in mimes v. Godson, 8 DeG. M. & G. 152, 166, neither 
the court nor counsel seem to have observed that to 
hold the devise over good, was to restrain the tenant 
in fee from making a will of his lands, while allowing 
him to convey by deed. 
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5. Gifts over upon Intestacy. 

§ 57. It has been often said and held that a devise 
to A. in fee, but if A. dies without having disposed of 
the land by deed or will, then over to B., is bad. It is 
not at first easy to say why this should be so; the 
owner of the land has full power of alienation, either by 
deed or will. It rests indeed with him to say whether 
the gift over shall take effect, but that is the case with 
many executory devises. A devise may be made to A. 
with a gift over, unless at his death he has been mar- 
ried, or has been called to the bar, or has gone to Rome, 
or has given $100 to B. ; and no one will question that 
the gift over is good, although it may rest entirely 
within A.'s control whether the event which is to pre- 
vent the gift over shall take place or not. What ille- 
gality is there in an executory devise depending on 
A.'s not making a deed or will, if he has the power of 
making one should he so wish ? 

§ 58. A gift over of what is left undisposed of by the 
first taker, either in his lifetime or by his will, was early 
considered in the cases where the gift was of a sum 
of money or of a residue. Such gifts were held bad, 
and for a good reason, — for uncertainty and the diffi- 
culty, if not impossibility, of determining the subject 
matter of the gift over. That was the reason which was 
given in the first cases. Lighthurnc v. Gill, 3 B. P. C. 
(Toml. ed.) 250 (1764). The intention "must fail on 
account of its uncertainty." Per Sir William Grant, 
M. R, Bull V. Kingston, 1 Mer. 314 (1816). The doc- 
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trine in such cases is now well settled. Boss v. Hoss, 
1 Jac. & W. 154. Cutlibert v. Piirrier, Jac. 415. FMl- 
lips V. Eastwood, Lloyd & G. temp. Sugd. 270, 297, 298. 
Green v. Harvey, 1 Hare, 428. " It is a rule that, where 
a money fund is given to a person absolutely, a condi- 
tion cannot be annexed to the gift, that so much as he 
shall not dispose of shall go over to another person. 
Apart from any supposed incongruity, a notion which 
savors of metaphysical refinement rather than of any- 
thing substantial, one reason which may be assigned in 
support of the expediency of this rule is, that in many 
cases it might be very difficult, and even impossible, to 
ascertain whether any part of the fund remained undis- 
posed of or not ; since, if the person to whom the abso- 
lute interest is given left any personalty, it might be 
wholly uncertain whether it were part of the precise 
fund which was the subject of the condition or not. 
Another reason may be, that it would be contrary to 
the well-being of the party absolutely entitled to lead 
him profusely to spend all that was given him, which 
in many cases might be all that he had in the world." 
Per Lord Truro, C, Watkins v. Williams, 3 Macn. & G. 
622, 629. In re Yalden, 1 DeG. M. & G. 53. In re Mort- 
lock's Trust, 3 K. & J. 456. Barton v. Barton, lb. 512. 
Bowes V. Goslett, 27 L. J. Ch. 249. Henderson v. Cross, 
29 Beav. 216. Weale v. Ollive, 32 Beav. 421. Perry v. 
Merritt, L. E. 18 Eq. 152. In re Wilcocks' Settlement, 
1 Ch. D. 229. {Upwell v. Halsey, 1 P. Wms. 651, must 
be deemed overruled.) 

§ 59. This objection of uncertainty does not, how- 
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ever, apply to real estate, and if a devise over of land 
upon the intestacy of the first taker is to be deemed 
bad, some other reason must be found for the conclu- 
sion. In Gulliver v. Vaux, decided in the Common 
Pleas in 1746, not reported in the contemporary re- 
ports, but printed from the MSS. of Mr. Justice Bur- 
nett, 8 DeG. M. & G. 167, it was held that a gift over 
upon the death of the testator's children (to whom the 
estate was given) without leaving issue, and without 
appointing the disposal of the same, was bad. Burnett, 
J. said (p. 172) : "What is the condition here? That if 
Thomas [the testator's son] dies without issue his heirs 
shall not take by descent, but by appointment, whereas 
a devise to a man's heir at law or grant to heirs is 
void, and he will take by descent. Coundcn v. Gierke, 
Hob. 29. In this case, therefore, a devise in fee, upon 
the condition that his heirs shall not take by descent, 
unless he specially appoint them, is a void condition, 
and consequently the devise subsisting on that condi- 
tion is void." The argument is, that, as a man cannot 
devise property to his heirs, they must take by descent; 
that, if they cannot take by descent, they cannot take 
at all ; and that a man would be precluded by this con- 
dition from allowing his fee-simple estates to go to his 
heir, because any attempt to devise them to him would 
be inefficacious. If Thomas should devise the land 
to his heirs, there would be no devise to all, he would 
not have disposed of the land, and (if he left no issue) 
the gift over would take effect. Thus Thomas would 
have a fee simple, and yet it could by no possibility go 
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to his heirs. This reasoning would hardly find accept- 
ance at the present day, and a devise to a man's heirs, 
although they took by descent, would be a sufficient 
disposal to prevent the gift over taking effect. But it 
must be observed that this reasoning, narrow as it is, 
is the reasoning on which Gulliver v. Vaux goes. 

§ 60. In Doe d. Stevenson v. Glover, 1 C. B. 448, there 
was a devise to A. and his heirs ; but if A. should die 
without issue then living, and should not have disposed 
of his interest in his lifetime, then to B. It was held 
that the gift over was good. Vaux v. Gulliver was not 
cited, and was doubtless not known. It is to be ob- 
served, as noticed, (§ 56, ante,) that in this case aliena- 
tion by will was restrained. 

§ 61. In Holmes v. Godson, 8 DeG. M. & G. 152, a 
testator gave real and personal estate in trust for A., to 
vest in him at twenty-one ; but if he should die under 
twenty-one, or having attained twenty-one should not 
have made a will, then over. Knight Bruce, and 
Turner, L. JJ., held that the property vested in A. ab- 
solutely at twenty-one, and that the gift over was void. 
The effect of the devise here was, that, if the condition 
was good, no alienation made by A. in his Hfetime was 
valid, unless he left a will. The Lord Justice Turner 
gave the reasons for the decision thus (pp. 159, 160) : 
"The law, which is founded on principles of public 
policy for the benefit of all who are subject to its pro- 
visions, has said that in the event of an owner in fee 
dying intestate the estate shall go to his heir, and this 
disposition tends strictly to contravene the law, and to 
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defeat the policy on which it is founded. On principle, 
therefore, I think the disposition bad." For authority- 
he mainly relies on Gulliver v. Vaux. 

§ 62. Holmes v. Godson is a very deliberate and 
careful judgment. It has been followed, and the prin- 
ciple upon which it purports to go approved in Chan- 
cery, and given as the reason for holding bad gifts over 
of " what remains " of personalty, instead of the " un- 
certainty" which the earlier cases alleged to be the 
ground for the invalidity of these gifts. Barton v. 
Barton, 3 K. & J. 512. Bowes v. Goslett, 27 L. J. Ch. 
249. Wilcocks' Settlement, 1 Ch. D. 229. And it is 
treated as settled law in the modern text-books, e. g. 
Theob. Wills (2d ed.), 460, and as having overruled 
Doe d. Stevenson v. Glover. 2 Jarm. Wills (4th ed.), 15, 
note (jj), 22. As such a limitation over is bad in the case 
of a gift of money, or of a residue, it is desirable to 
have a uniform rule for all kinds of property ; and the 
effect of Doe v. Glover is undoubtedly weakened by 
the fact that it goes too far in allowing a gift over, 
if the property is not disposed of in the lifetime of 
the first taker, thus making the gift over depend on the 
mode of alienation. 

§ 63. On the other hand, Doe v. Glover is a distinct 
authority that property devised in fee may be given 
over if not disposed of by the grantee by act inter vivos; 
and this decision, although departed from in the Chan- 
cery, has never been overruled at common law, and 
Gulliver v. Vaux rests on the narrow ground stated. 
Any distinction between real and personal property is 
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treated as irrational by Turner, L. J., in Hohnes v. God- 
son, 8 DeG. M. & G. 152, 160, 161, and by Fry, J., in 
Shaw V. Ford, 7 Ch. D. 669, 674; but the ground upon 
which originally such limitations upon gifts of person- 
alty were held good (namely, the difficulty of identi- 
fying the undisposed of balance) does not apply to 
realty. And upon principle, (as has been said, § 57, 
ante,) there seems no difference between the contingency 
of not making a wdl and any other contingency. Fry, 
J., in Shaw v. Ford, ubi supra, while asserting that the 
law is settled by Holmes v. Godson, declines " to inquire 
into the logical sufficiency of the reason given." The 
most formal statement of a reason for any difference is 
given by Fry, J., ia this case (p. 673): "Prima facie, 
and speaking generally, an estate given by will may be 
defeated on the happening of any event ; but that gen- 
eral rule is subject to many and important exceptions. 
One of these exceptions may, in my opinion, be ex- 
pressed in this manner, that any executory devise, de- 
feating or abridging an estate in fee by altering the 
coui'se of its devolution, which is to take effect at the 
moment of devolution and at no other time, is bad. 
The reason alleged for that is the contradiction or con- 
trariety between the principle of law which regulates 
the devolution of the estate, and the executory devise 
which is to take effect only at the moment of devolu- 
tion, and to alter its course. I am not bound to inquire 
into the logical sufficiency of the reason given, because 
it appears to me that the exception is well established 
by the cases of Gulliver v. Vaux, Holmes v. Godson, and 
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Ware v. Oann." Obviously the reason does not com- 
mend itself to the learned judge, aside from the author- 
ity of those who have announced it. But apart from 
this, there is no such exception as he lays down. Sup- 
pose an estate in fee simple is given to A., but if he 
dies without issue living at his death, then over to B. 
Here we have an executory devise unquestionably 
good, yet it defeats an estate in fee "by altering the 
course of its devolution," and it takes effect " at the mo- 
ment of devolution and at no other time." In fact, 
most executory devises take effect at the death of the 
first taker, — that is, " at the moment of devolution 
and at no other time." This " supposed incongruity " 
of a gift over on intestacy is, to use the words of Lord 
Truro (cited § 58, ante), "a notion which savors of 
metaphysical refinement rather than of anything sub- 
stantial." 

§ 64. Mr. Justice Fry, in this same case of Shaw v. 
Ford, gives another reason for declaring gifts on intes- 
tacy bad ; and if the doctrine is to be upheld, this is 
undoubtedly the most rational ground on which it can 
be put. "Any executory devise," he says (p. 674), 
" which is to defeat an estate, and which is to take effect 
on the exercise of any of the rights incident to that 
estate, is void." Of this a devise over upon alienation 
is an instance, and so also is a devise upon not alienat- 
ing, for the right to enjoy without alienation is as much 
an incident to the estate as the right to alienate; and 
on this ground he decided that, where land was devised 
to several as tenants in common, with a proviso that, if 
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one died before partition, liis share should go over, the 
gift over was void, because the right of tenants in com- 
mon to part is an incident of the estate. See § SO.-"^ 

§ 65. In America a gift over of personalty, if the 
first taker die intestate, or of what shall remain at the 
death of the first taker, is bad. Ajinin v. Vandoren, 
1 McCart. 135. McKenzie's App., 41 Conn. 607. Eid- 
dick V. CoJwon, 4 Eand. 547. Smith v. Bell, Mart. & 
Yerg. 302. Sevier v. Brown, 2 Swan, 112. See, how- 
ever. Smith V. Bell, 6 Pet. 68. 

§ 66. We have seen that in the English Chancery a 
gift over after a devise of realty in case anything should 
remain at the devisee's death, and he should die intes- 
tate, has been held bad, either on the ground that the 
law insists that the real estate of a man dying intestate 
must go to his heirs, or on the more satisfactory ground 
suggested by Fry, J. in Shaiv v. Ford, that the right to 
enjoy without alienation is a necessary incident of an 
estate in fee simple. In America the same result has 
generally been reached, but in a different way ; viz. on 
the supposed authority of a case in Fitzgibbon, and on 
a theory invented, it would seem, by Chancellor Kent. 

§ 67. The first case in the United States was Ide v. 
Ide, 5 Mass. 500. This was a gift by will of realty 
and personalty to the testator's son, P., and his heirs ; 



1 It has teen held, that where there is a gift by will to A., but if 
he does not dispose of it then at his death to B. , B. will not take, 
though A. dies before the testator. Hughes v. Ellis, 20 Beav. 193. 
Greated v. Greated, 26 Beav. 621. But see Strinrjer's Estate, 6 Ch. 
D. 1 ; and Burbank v. Whitney, 2i Pick. 146, is contra. 
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but if P. should die and leave no heirs, then what es- 
tate he should leave was to go to the testator's son J. 
and his grandson K On a writ of entry by N., the 
court (Parsons, C. J. delivering the opinion) held that 
P. took a fee simple and not a fee tail, although the 
word " heirs " in the phrase " leave no heirs " meant 
heirs of the body ; and that the gift over was void, on 
the ground that " whenever it is the clear intention of 
the testator that the devisee shall have an absolute 
property in the estate devised, a limitation over must 
be void, because it is inconsistent with the absolute 
property supposed in the first devisee. And a right in 
the first devisee to dispose of the estate devised at his 
pleasure, and not a mere power of specifying who may 
take, amounts to an unqualified gift." 

§ 68. The decision in Ide v. Ide purports to be based 
on Attorney-General v. Hcdl, Pitzg. 314 (1731), in Chan- 
cery before Lord King, C, Jekyll, M. E., and Eeynolds, 
C. B. ; reported also in W. Kel. 13, and in 2 Eq. Cas. 
Ab. 293, pi. 21. That case was shortly this. A testa- 
tor gave realty and personalty to A. and the heirs of 
his body, and if A. should die, leaving no heirs of his 
body living, then so much of the realty and personalty 
as A. should be possessed of at his death to a charity. 
A. suffered a recovery of the realty, and died without 
issue. The charity sought an account of the realty and 
personalty. It was held that A. was tenant in tail of 
the realty, and the plaintiffs therefore were barred by 
the recovery. As to the personalty, the defendants 
relied on the distraction (now fully exploded) between 
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the devise of a chattel, after which, it was said, there 
could be no limitation, and of the use of a chattel, after 
which a limitation was possible. The court adopted 
this distinction. According to Fitzgibbon, they were 
" unanimous that the limitation over was void, as the 
absolute ownership had been given to " A., " for it is to 
him and the heirs of his body, and the company are to 
have no more than he shall have left unspent; and 
therefore he had a power to dispose of the Whole; 
which Power was not expressly given to him, but it 
resulted from his Interest. The Words that give an 
Estate-tail in the Land must transfer the entire Prop- 
erty of the Personal Estate, and then nothing remains 
to be given over." The ground of decision is brought 
out more clearly in Wm. Kelyng (with which accords 
2 Eq. Cas. Ab. in marg.) : " In regard the Ownership 
and Property of the Personal Estate was vested in " A., 
" and not the use only ; this was held to be a void lim- 
itation to the " defendants. " It is giving a Man a Sum 
of Money to spend, and limiting over to another what 
does not happen to be spent." To which the reporter 
adds : " And so note a Difference between a Devise of 
Chattels Eeal and Personal," i. e. while an executory 
limitation of a term for years was good, a like limita- 
tion of chattels personal was not. See Flanders v. 
Clark, 1 Ves. Sr. 9 ; 2 Fearne, Cont. Eem. (4th ed.) 225, 
note (a) by Powell. The case goes distinctly on the 
ground, that the property in question was chattels per- 
sonal; that there is a difference (on which no one would 
rely at the present day) between the bequest of a chattel 
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and of its use ; and that after the gift of a chattel per- 
sonal there could be no executory bequest of any sort. 
The kind of executory bequest did not determine the 
decision. The case forms no support for Ide v. Ide, 
and yet that case cites no other authority. 

§ 69. The doctrine next appears four years later, in 
New York, in Joxhson v. Bull, 10 Johns. 19. There land 
was devised to A. and his heirs, but in case A. died 
without issue the property he died possessed of was to 
go to B. The Supreme Court of New York, following 
Ide V. Ide, and professing to rest on Attorney -General v. 
Hall, held, in a per curiam opinion, that the gift over 
was void. They said, " A valid executory devise of real 
or personal estate cannot be defeated at the will and 
pleasure of the first taker. This is a settled principle." 
And therefore, as the first taker could by conveyance 
defeat the devise over, such devise over was invalid. 
There was undoubtedly an objection to this devise over, 
as it made the gift over depend on the mode of aliena- 
tion; but the notion that an executory devise could 
not be made dependent on an act of the first taker was 
a singular fallacy. When the books and judges had 
said that the first taker could not defeat an executory 
devise, what they meant was that no act of the first 
taker could prevent the contingent event designated 
from being followed by the vesting of the executory 
devise ; but they never meant that the executory devise 
was bad because the happening of the contingent event 
itself was in the control of the first taker. No such 
idea had ever been suggested before ; on the contrary. 
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in Beaclicroft v. Broome, 4 T. E. 441, where a devise was 
to A. and his heirs, and if he died without having issue, 
or without settling or disposing of his estate, then over 
to B., and A. had disposed of the estate in his lifetime, 
and it was therefore held that the devise to B. could 
not take effect. Lord Kenyon, C. J. said : " It seemed to 
me as if the parties had considered that a question 
would be made. Whether this were or were not an 
estate tail ? If it had turned on that question, I should 
have thought it extremely clear that,, on failure of the 
first limitation, the second might have taken effect as 
an executory devise.'' 

§ 70. In Jackson v. Belancy, 13 Johns. 537, 552, 
Kent, who was then Chancellor, spoke of the decision 
in Jackson v. Bull with approval. See 16 Johns. 583. 
In Jackson v. Bobins, 15 Johns. 169, a testator devised 
his real and personal estate to A., but in case of her 
death without disposing of it by will or otherwise, then 
to B. The Supreme Court followed Jackson v. Bidl, 
and held that A. took a fee, and the devise to B. was 
void. The case was carried to the Court of Appeals 
(Jackson v. Bobins, 16 Johns. 537), and there the theory 
that a devise depending on a contingency within the 
control of the first devisee was bad, was vigorously 
attacked, and the fallacy demonstrated, by the counsel 
for the plaintiff. See pp. 540-545. Chancellor Kent, 
however, came to the rescue (pp. 583-591). He said 
of Attorney-General v. Rail that there was no dis- 
tinction taken between realty and personalty, whereas 
the whole argument and decision of that case went on 
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the distinction. See § 68, ante. He said of Lord Ken- 
yon's dictum, "that it must have been in loose con- 
versation on tlie bench," and that lie apprehended "it 
is enough merely to mention such a dictum, and then 
to pass it by in silence." The argument for the plain- 
tiff, it is submitted, states the cases more correctly, and 
argues from them more soundly, than the opinion of the 
Chancellor. The court, however, were unanimous in 
affirming the judgment below. The case has been 
approved in New York, in McDonald v. Waldgrove, 
1 Sandf. Ch. 274; and Chancellor Kent lays it down 
as settled law in his Commentaries. 4 Kent, Comm. 
270. It has also been followed or approved in Eamsdell 
V. Eamsdell, 21 Me. 288 ; Pickering v. Langdon, 22 Me. 
413 ; Armstrong v. Kent, 1 Zabr. 509. A brief and 
unsatisfactory opinion to the same effect is Melson v. 
Doe, 4 Leigh, 408. 

§ 71. In Karhers App. 60 Pa. St. 141, on a gift to 
A. and his heirs, but, if he should die intestate and 
without issue, over, it was held that A. took a fee sim- 
ple, and the gift over was bad, although the peculiar 
doctrine of Chancellor Kent, that an executory devise is 
bad if depending on a contingency within the control 
of the first taker, was not relied on. 

§ 72. In Homer v. Shelton, 2 Met. 194, 200, 201, the 
court do not seem firmly persuaded of the correctness 
of Ide v. Ide and Jackson v. Bull. In Hubbard v. Raw- 
son, 4 Gray, 242, although the court say that Ide v. Ide, 
5 Mass. 500, is not a parallel case, yet the principles of 
decision in the two cases seem irreconcilable. Land 
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was devised to a trustee in trust for the separate use of 
L., a married woman, and her heirs, to pay to her the 
income, and, if required, the principal ; if slie survived 
her husband, to convey the land to her in fee ; if she 
made any disposition by will or other writing, to convey 
the property to such persons as she named ; if she did 
not make such disposition, then to convey it to her 
children as if she had died intestate. It was held that 
L.'s children took as purchasers, not by descent. Here 
was a case where L. took an equitable fee simple with 
a gift over if she did not dispose of it by her will or 
otherwise. On the doctrines of either Vaux v. Gul- 
liver, or Holmes v. Godson, or Ide v. Ide, or Jackson v. 
Robins, this gift over was bad, and yet it was held 
good. The first estate was, the court say (p. 247), " an 
eqiiitable fee simple contingent, liable to be defeated 
upon her dying before her husband, in case the estate 
was not conveyed by her order, and she had made no 
disposition of the property by will or other writing.'' 
And they add, "It was competent for the testator to 
make the devise over." The court do not seem to have 
perceived how far they were deviating from some of 
the earlier cases. See Gifford v. Choate, 100 Mass. 
343; Eale v. Marsh, lb. 468; Perry v. Cross, 132 
Mass. 454. 

§ 73. In Andrevjs v. Roye, 12 Eich. 536, there was a 
devise of real and personal estate to A. and B., but 
should either die unmarried and without issue, then 
whatever might remain of his moiety to the survivor ; 
but should both die unmarried and intestate, then over. 
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Held, in an action for breacli of a contract to buy the 
estate from A. and B., that their title was not indefeasi- 
ble. The court, struck with the fact that Chancellor 
Kent's theory seemed to find no support in the older 
books, asked a reargument, and came to the conclusion 
that it was not good law. But in Moore v. Sanders, 
1 S. Car. 440, a gift over on death intestate of a devisee 
was held bad ; curiously enough, Andrews v. Boye was 
not cited. 

§ 74. A gift over after a devise of a fee simple, in 
case the devisee dies intestate, has therefore been often 
held void both in England and in America. But, con- 
sidering the variety of the reasons given and the un- 
satisfactory character of some of them ; and of the 
contrary cases of Doe d. Stevenson v. Glover, 1 C. B. 448 ; 
Hiibhard v. Rawson, 4 Gray, 242 ; and Andrews v. Boye, 
12 Eich. 536 ; the matter certainly deserves a more 
thorough consideration from the courts than it has yet 
received ; and if the contingency of not making either 
a deed or a will is an illegal basis for an executory 
devise, some more reasonable ground for the proposition 
than those usually given is to be desired. Perhaps it 
is to be found in the suggestion of Fry, J. (§ 64, ante), 
that the right to enjoy without alienation is an insepa- 
rable incident of a fee simple. 
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B. 



ESTATES TAIL. 

§ 75. A condition against alienation attached to an 
estate tail is effectual, and can be enforced if the tenant 
in tail makes a feoffment or levies a fine at common law. 
For such act is unlawful, a fine of an estate tail being 
expressly declared void by the Statute Westm. II., De 
Bonis, 13 Ed. I. c. 1, § 3. Anon. Jenk. 243. Croker v. 
Trevithin, Cro. El. 35 ; S. 0. 1 Leon. 292. Sharington 
V. Minors, Moore, 543. Neiois v. Lark, Plowd. 403, 408. 
See Jermine v. Arscot, 4 Leon. 83 ; s. c. Moore, 364 ; 
1 And. 186 ; Arton v. Hare, Poph. 97 ; Anon. Brownl. 
45 ; Ghomley v. Hicmble, Cro. El. 379 ; Foy v. Hynde, 
Cro. Jac. 697. Whether, in the cases above cited, the 
fines levied were really common-law fines (see Mary 
Partington s Case, 10 Co. 35 &, 42 a); or whether, al- 
though levied under Sts. 4 Hen. VII. c. 24, and 32 
Hen. VIII. c. 36, the distinction between the effect of 
such fines and of fines at common law was not then 
clearly recognized (Eudkall v. Milward, Moore, 212 ; 
s. c. 1 Leon. 298 ; Sav. 76 ; Fearne, C. E. 259 ; there 
has been no question nor cause for question in modem 
times that fines levied in accordance with the statutes 
stand on the same footing as common recoveries. Vide 
§ 77, post. So a condition attached to a gift in tail, 
that the donee shall not make a lease for years, is valid. 

4 
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Spittle V. David, 2 Leon. 38; Moore, 271. See Mild- 
may's Case, 6 Co. 40 a, 42 h, 43 a. 

§ 76. It was held in Pierce v. Win, 1 Vent. 321, 
s. c. Pollexf. 435, that a condition to attem'pt to alien 
an estate tail was void for uncertainty, and therefore 
no entry could be had by the grantor on one to whom 
the tenant in tail had made a feoffment, although, if the 
condition had been against aliening, the grantor could 
have entered upon the feoffee, and see Mildmay's Gate, 
6 Co. 40 « ; Foy v. Hynde, Cro. Jac. 697. But it is 
doubtful how far this is law at present. 

§ 77. An estate tail is barred, and all conditions or 
conditional limitations attached to it are destroyed, by 
a common recovery, and the right to suffer a recovery 
cannot be restrained by any condition. Co. Lit. 223 h, 
224: a. Corbet's Case, 1 Co. 83 6; Moore, 601; 2 And. 
134. Mildmay's Case, 6 Co. 40 a. Mildmay v. Mild- 
may, Moore, 632. Sonday's Case, 9 Co. 127 h. Daw- 
kins v. Penrliyn, 6 Ch. D. 318 ; 4 Ap. Cas. 51. See 
King v. Burehell, Amb. 379. And the cause of the 
failure of the condition is not merely the technical 
reason that, by the barring of the estate tail, the condi- 
tion is gone with it, but it is that the law does not 
permit the alienation of an estate tail by a recovery to 
be restrained. Therefore, a condition that the donee 
shall not agree to suffer a recovery, or do any act 
towards it, is void. Mary Partington's Case, 10 Co. 
35 6. See Taylor v. Shaw, Carter, 6, 22; Collins v. 
Plummer, 1 P. Wms. 104; Mainwaring v. Baxter, 5 
Ves. 458; Poole's Case, cited in Tatton v. Mollineux. 
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Moore, 809, 810. Compare 1 Burr. 84 ; Fearne, C. E. 
257, et seq. ; Co. Lit. 223 b, Butler's note ; Lewis, Perp., 
c. 4, pp. 44 et seq. ; Tudor, L. C. on Eeal Prop. (3d ed.) 
463, 972. 



C. 

ESTATES FOR LIFE. 

§ 78. A provision in the gift of a life estate or inter- 
est that the estate or interest shall go over to a third 
person upon alienation, voluntary or involuntary, by 
the life tenant, is good. This seems to have been 
first held in 1773, in Lockyer v. Savage, 2 Stra. 947, 
(where it was placed on the analogy of conditions 
against alienation in leases for years,) and is now 
thoroughly settled. Among the cases in which such 
gifts over have been held good are Shce v. Hale, 13 
Ves. 404 ; Cooper v. Wyatt, 5 Madd. 482 ; Martin v. 
Margliam, 14 Sim. 230 ; Rochford v. Hackman, 9 Hare, 
475 ; Brandon v. Aston, 2 Y. & C. C. C. 24 ; Be Mging- 
ton's Trusts, 3 Drew. 202 ; Manning v. Chambers, 1 DeG. 
& Sm. 282 ; Carter v. Carter, 3 K. & J. 617 ; Barnett v. 
Blake, 2 Dr. & Sm. 117 ; Be Muggeridge's Trusts, H. E. 
V. Johns. 625 ; Sharp v. Cosserat, 20 Beav. 470 ; Has- 
well V. Haswell, 28 Beav. 26 ; Dor sett v. Dor sett, 30 Beav. 
256 ; Townsend v. Early, 34 Beav. 23 ; Freeman v. 
Bowen, 35 Beav. 17 ; Montefiore v. Behrens, lb. 95 ; Old- 
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ham V. Oldham, L. E. 3 Eq. 404 ; Roffc]/ v. Bent, lb. 759 ; 
Craven v. Brady, L. E. 4 Eq. 209 ; 4 Ch. 296 ; In re 
Amherst's Trusts, L. E. 13 Eq. 464 ; Billson v. Crofts, 
L. E. 15 Eq. 314 ; Ex parte Eyston, 7 Ch. D. 145 ; Caul- 
fidd V. Maguire, 5 Ir. Ch. 78 ; Nichols v. Baton, 91 
U. S. 716 ; Bramhall v. i^erm, 14 N. Y. 41 ; Emery v. 
Van Syckel, 2 C. E. Green, 564. There are also many- 
cases in which it has been held, on the construction of 
a will or other instrument, that no gift over of a life 
interest was intended upon the events that have hap- 
pened, but in which the legality of such gift over has 
been always assumed. A gift to be defeated by aliena- 
tion need not take the form of a gift till alienation, 
but may be an out and out gift with a proviso for 
going over on alienation, as in the leading case Lock- 
yer v. Savage, 2 Stra. 947. 2 Jarm. Wills (4th ed.), 
30, note/. 

§ 79. It has been sometimes said, that, though a 
limitation over of a life estate on alienation was good, 
a condition without a gift over was not. Thus, in 
1 Eoper, Leg. (4th ed.) 786, " It is presumed that, if a 
legacy were given to A. for life, with a proviso for its 
determination if A. made any disposition of his life 
interest, the condition would be repugnant and void," 
citing Brandon v. Robinson, 18 Ves. 429 ; s. c. 1 Eose, 
197. And again Vice-Chancellor Wood, in Stroud v. 
Norman, Kay, 3^13, 330, says: "The difference between 
a mere condition to devest a gift and a limitation over, 
will occur to every one. In no case is it more apparent 
than in a limitation of property to A. for life, with a 
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declaration that in the event of his bankruptcy it should 
cease, or that he should have no power of assigning it, 
as in Brandon v. Robinson. In such a case the condi- 
tion is void, and the disposition of the property is 
absolute." 

§ 80. But Vice-Chancellor Turner in Rochford v. 
Hachman, 9 Hare, 475, has shown that Lord Eldon, in 
Brandon v. Robinson, meant to say that a life interest 
could not continue to exist without its incidents, and 
did not mean to deny that it could be determuied by a 
condition or simple proviso of cesser ; and Vice-Chan- 
cellor Wood has approved the remarks in Rochford v. 
Haclfman, and has himself decided that a provision that 
a life estate should cease upon alienation is good with- 
out a gift over. Joel v. Mills, 3 K. & J. 458. Pearson 
V. Dolman, L. E. 3 Eq. 315, 320. And the point was 
so decided in the earlier case at law of Bommett v. 
Bedford, 6 T. E. 684. See also Wilkinson v. Wilkinson, 
3 Swanst. 515, 522 ; SJiee v. Hale, 13 Ves. 404; 2 Jarm. 
Wills (4th ed.), 37 ; Tudor, L. C. on Eeal Prop. (3d ed.) 
982. And no doubt need now be felt that a life estate 
may be terminable by a condition against alienation, as 
well as by a limitation. 

§ 81. In Jackson v. Groat, 7 Cow. 285, there was a 
condition in a lease for life, that the lessee should not 
sell his interest, without offering it to the lessor, nor 
without paying him a tenth of the price. It was held 
that the condition was good. And see Jaclcson v. Sil- 
mrna.il, 15 Johns. 278 ; and Livingston v. Stickles, 
7 Hill, 253. 
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§ 82. In re Wolstenholme, 43 L. T. K S. 752 ; 29 
W. E. 414, there was a devise in trust for A. during 
his life, and on his death as he should by deed or wUl 
appoint, and, in default of appointment, to his children ; 
but if the income should, from any cause whatever, 
cease to be payable to him as an inalienable provision, 
then the gift over should take effect as if A. were dead. 
Malins, V. C, held that the clause of forfeiture was 
void. A., in exercising the power by deed, would be at 
once possessed of the whole equitable interest, and the 
restraint against alienation would be substantially like 
a restraint on the alienation of a fee simple. See Brad- 
ley V. Peixoto, 3 Ves. Jr. 324. 

§ 83. The right of an annuitant in certain cases to 
have the value of the annuity paid to him outright, has 
raised curious questions when the annuity is made ter- 
minable on assignment or bankruptcy. If a testator 
bequeaths an annuity out of his estate, or dies leaving 
his estate charged with an annuity, the annuitant is not 
entitled to be paid the value of the annuity as a gross 
sum. Yates v. Yates, 28 Beav. 637. But if the testator 
directs a certain sum to be laid out in an annuity, or 
an annuity of a certain amount to be purchased, as the 
annuitant could at once sell the annuity, he is entitled 
to the value of it instead ; and if he dies before the 
annuity is purchased, his executors are entitled to the 
value. Yates v. Cow.pton, 2 P. Wms. 308. Barnes v. 
Rowley, 3 Ves. Jr. 305. Palmer v. Craufurd, 3 Swanst. 
482. Dawson v. Hearn, 1 Euss. & M. 606. Ford v. 
Batley, 17 Beav. 303 ; 2 W. & T. L. C. in Eq. (5th ed.) 
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257. And this although the will expressly directs that 
the annuitant shall not have the value of the annuity 
in an outright sum. Stokes v. Cheek, 28 Beav. 620. 

§ 84. So when, after a life interest given to A., a cer- 
tain sum is to be laid out in the purchase of an annuity 
for B., and B. dies before A., B.'s representative is enti- 
tled to the sum. Bay ley v. Bishop, 9 Ves. 6. 

§ 85. And the annuitant (not being a married wo- 
man) is not deprived of the right to have the value of 
the annuity paid to her because the will contains a 
clause forbidding her from anticipating it, if there is no 
provision of cesser or gift over. Woodmeston v. Walker, 
2 Euss. & M. 197. Re Browne's Will, 27 Beav. 324 
Day V. Day, 22 L. J. Ch. 878, 880, 881 ; s. c. 17 Jur. 
586. And see §§ 134 et seq.,post. 

§ 86. What, then, are the rights of the annuitant, 
when there is a gift over of the annuity upon bank- 
ruptcy or alienation ? In Day v. Day, 22 L. J. Ch. 878 ; 
s. c. 17 Jur. 586 ; badly reported in 1 Drew. 569, prop- 
erty was given to trustees in trust to pay the income 
to A. for life, and on her death to sell it and invest the 
proceeds in an annuity for the life of B., and to pay it to 
B. until he should assign it or become bankrupt, and on 
such assignment or bankruptcy to pay it to C. B. died 
in the lifetime of A., never having assigned the annuity 
or having become bankrupt. Kindersley, V. C, held, 
that, as B. had never assigned the annuity or become 
bankrupt, C. had no claim ; that B. was entitled to the 
annuity, subject to a contingency; and that, as the 
contingency could now never happen, B.'s representa- 
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tives were entitled, on the authority of BayUy v. 
Bishop, 9 Ves. 6, § 84, ajite, to have the property trans- 
ferred to them. The Vice-Chancellor said that, had B. 
assigned his interest or become bankrupt in the life of 
A., C. would have been entitled to the property. 22 
L. J. Ch. 881. 

§ 87. In Power v. Hayne, L. E. 8 Eq. 262, precisely 
the same question as in Day v. Bay came before 
Malins, V. C, and he decided it precisely to the con- 
trary, and held that neither B.'s representatives nor C. 
were entitled. The question seems to be whether the 
gift over on alienation turned a vested interest into a 
contingent one ; that is, whether it made B.'s surviving 
A. a condition precedent to the vesting of the annuity. 
Kindersley, V. C, thought not ; Malins, V. C, thought 
it did. The former would seem to be right on this 
question of construction. 

§ 88. Although there is this conflict on the question 
whether the gross value of an annuity can be paid to 
the representatives of a deceased annuitant, if there is a 
gift over on alienation, there is no doubt that the annu- 
itant, during his lifetime, is not entitled to the gross 
value, because, so long as he lives, the gift over may 
take effect. Thus where trustees were directed to pur- 
chase an annuity for the life of M., a single woman, and 
to pay it to her for her separate use, (without any right 
to have its gross value paid to her,) until she should 
assign or anticipate it, it was held by Malins, V. C, that 
M. was not entitled to have the value of the annuity 
paid to her, but that the trustees must hold it until she 
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did some act of alienation. Hatton v. May, 3 Ch. D. 
148. The Vice-Chancellor, being probably misled by 
the defective report of Day v. Day in 1 Drew. 569, 
thought that it was opposed to his decision ; but it is 
clear that it is not, and there seems to be no differ- 
ence of opinion on the point decided in Hatton v. May. 
2 Jarm. Wills (4th ed.), 42, 43 ; and see 1 Jarm. Wills 
(4th ed.), 396, 397. 

§ 89. In Hunt-Foulston v. Furler, 3 Ch. D. 285, a 
testator gave £20,000 stock to be laid out by trustees 
in the purchase of an annuity in the name and for the 
benefit of J. for his life, and directed that, if J. should 
sell, mortgage, pledge, or anticipate his annuity, the 
same should cease and determine, and form part of 
the testator's residuary estate. The trustees purchased 
the annuity, and J. contracted to sell it to the plaintiff. 
Held, by Hall, V. C, that the proviso was void, and 
that J. could transfer a good title to the plaintiff. The 
decision apparently goes upon the distinction that the 
annuity was taken in the name of the annuitant, and 
not of the trustees. Otherwise it is inconsistent with 
Shee V. Flale, 13 Ves. 404; and Power v. Hayne, L. R 
8 Eq. 262 ; which were cited by counsel, but which the 
Vice-Chancellor said had "very little bearing." But 
the distinction is of questionable validity. Although 
the annuity for the life of J. stands in his name, does 
he not hold it upon trust for himself until alienation, 
and then in trust for those entitled to the residue? 
The interposition of a third person as trustee does not 
seem to vary the principle. The right to receive an 
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annuity for life seems as much a life interest, and no 
more an absolute estate, than a legal life estate, or the 
right to receive from trustees the income of a fund for 
life. The two latter are assignable for a gross sum, as 
much as is the former. A gift over on alienation of the 
former should be as valid as on alienation of either of 
the latter. The decision in Himt-Foulsion v. Furber is, 
however, stated as if sound law in 2 Jarm. Wills (4th 
ed.), 43. See Tudor, L. C. on Eeal Prop. (3d ed.) 974. 

§ 90. Thus far we have seen that conditions or lim- 
itations against alienation may be attached to life inter- 
ests given to others, and that the alienation aimed at 
may be either voluntary, as by sale, or involuntary, as 
by bankruptcy. It remains to consider how far a man 
may settle property on himself for life to go over on his 
alienation. We wUl take up first involuntary aliena- 
tion or bankruptcy, and afterwards voluntary alienation, 
for perhaps there is a difference, in the case of a settle- 
ment on one's self, between voluntary and involuntary 
alienation, which certainly does not exist in case of a 
gift to others. 

§ 91. It is deemed against public policy to allow a 
man to settle property on himself until his death or 
bankruptcy, and then over ; or to settle a life interest 
which he possesses upon himself until bankruptcy, and 
then over ; in either case, upon his bankruptcy, an inter- 
est for his life passes to his assignees. This rule must 
not be confounded with the doctrine that a man cannot 
make a voluntary conveyance in fraud of his creditors. 
See Murphy v. Abraham, 15 Ir. Ch. 371. This present 
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rule goes further, and does not allow a man, even for 
good consideration, to make a grant of his life interest 
contingent on his bankruptcy as a condition precedent. 
If he reserves a life interest, it will go to his assignees 
in bankruptcy, despite any condition or limitation, even 
though the gift over after his death is valid because 
made on good consideration, e. g. on marriage. Tudor, 
L. C. on Eeal Prop. (3d ed.) 982. And it is on mar- 
riage settlements that most of the cases have arisen. 
Higinbotham- v. Holme, 19 Ves. 88. Lester v. Garland, 
5 Sim. 205. JEx parte Oxley, 1 Ball & B. 257. See 
Casey's Trusts, 4 Ir. Ch. 247 (reversing 3 Ir. Ch. 419) ; 
Gierke v. Ghambers, 8 Ir. Ch. 26. ^ 

§ 92. A woman's property may, however, be settled 
on her intended husband for life, or until his bank- 
ruptcy, and so property in which she has an equity for 
a settlement. Montefiore v. Behrens, 35 Beav. 95 ; L. R. 

1 Eq. 171. And a settlement by a husband of his 
property on himself until he becomes bankrupt, and 
then for the benefit of his wife, (or a bond payable to 
her on his bankruptcy,) is valid to the extent of the 
property he has received from her. Ux parte Coolee, 8 
Ves. 353. Hx parte Hinton, 14 Ves. 598. Ex parte 
Hodgson, 19 Ves. 206. Ex parte Young, 3 Mad. 124; 
Buck. 179. Lester v. Garland, 5 Sim. 205. Ex parte 

1 So a bond payable on bankruptcy to trustees for a wife cannot be 
enforced. Ex parte Hill, 1 Cooke, Bkr. Law, 228. Ex parte Bennet, 
lb. 229. In re Murphy, 1 Sch. & L. 44. Ex parte Taaffe, 1 GL & 
J. 110. Also a bond payable on bankruptcy or death cannot be en- 
forced on bankruptcy, though it can be on death. Ex parte Boddam, 

2 DeG. F. & J. 625. Tudor, L. C. on Real Prop. (3d ed.) 983. 
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Shute, 3 Deac. & Ch. 1. Be 3feaghan, 1 Sch. & L. 179. 
Higginson v. Kelly, 1 Ball & B. 252. Ex parte Verner, 
lb. 260. Corr v. Corr, 3 Ir. L. E. 435. Tudor, L. C. on 
Eeal Prop. (3d ed.) 984. 

§ 93. Although the limitation over is usually for the 
benefit of the settlor's wife and children, other limita- 
tions over are equally void. Thus A. settled a life 
interest which he had on himself until be became bank- 
rupt or insolvent, or some creditor proceeded against 
the fund, and then for the benefit of certain specified 
creditors. A creditor, not one of those specified, ob- 
tained a charging order against the fund. Held that 
the limitation over was void. Synge v. Synge, 4 Ir. Ch. 
337. See S. C. in the court below, 3 Ir. Ch. 262 ; and 
Ex parte Vere, 19 Ves. 93, 99, note ; 1 Eose, 281. 

§ 94. It has been held that the interest of a partner 
in a term for years (and sernble, a fortiori, in a life es- 
tate) could not be limited over to his copartners upon 
his bankruptcy. Whitmore v. Mason, 2 J. & H. 204. 
And see Wilson v. Greenwood, 1 Swanst. 471. 

§ 95. In Ireland it has been held that, in the settle- 
ment of a man's property, a limitation over upon pro- 
ceedings by a particular creditor is bad. Synge v. 
Synge, 4 Ir. Ch. 337. And the decision seems sound. 
On the general question of provisions to take effect on 
bankruptcy, see Ex parte Mackay, L. E. 8 Ch. 643 ; Ex 
parte Williams, 7 Ch. D. 138 ; Tudor, L. C. on Eeal 
Prop. (3d ed.) 983. As upon a settlement of a man's 
property upon himself a clause of forfeiture on aliena- 
tion is bad, so, a fortiori, upon such settlement a clause 
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forbidding alienation is bad, even where, as in Massa- 
chusetts, such a clause is good in a settlement upon 
another. See §§ 268 a, 268 h, post. 

§ 96. Having thus seen that a man cannot settle his 
own property so that he shall enjoy it until its invol- 
untary alienation, and that then it shall go over, it re- 
mains to see whether he can settle it upon himself till 
he voluntarily alienates, and provide that upon such 
voluntary alienation it shall go over. In PMpps v. 
JEnnismore, 4 Euss. 131, A., intending to marry B., 
demised lands, of which he was life tenant, to trustees 
for ninety-nine years, to secure the payment of a yearly 
sum of money to his wife as pin-money, and limited a 
jointure to her. By a separate deed, executed at the 
same time, he covenanted not to sell or incumber the 
lands, and declared that, should he do so, the trustees 
were to apply the rents as they should think proper for 
the maintenance and support of A. or his wife or issue. 
The marriage was had, and A. incumbered his interest. 
Lord Lyndhurst, C, held that the gift over on sale or 
incumbrance was void, and the incumbrance was good. 
He said: "The only question which admits of doubt 
is, Whether the provision can be sustained against 
the incumbrancer, so far as regards the application of 
the rents and profits to the maintenance of the wife and 
children ? It was admitted on all hands that the par- 
ties to the deed did not contemplate a fraud ; but the 
transaction is, in its very nature, fraudulent. Though 
the parties had no fraud in view, the deeds themselves 
are fraudulent. If the tenant for life procured any 
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person to advance money to him on the security of the 
property, in that event, and in that event only, v^as 
the instrument in question to have operation. In point 
of law, the deed cannot be sustained." (p. 141.) Mr. 
Bickersteth, in arguing for the incumbrancer, puts the 
matter neatly : " Can a man be allowed to covenant 
that, if he sells his estate, the purchaser shall not have 
it, but it shall go to a trustee, who is to apply the rents 
for the benefit of the vendor and his family ? " 

§ 97. In Brooke v. Pearson, 27 Beav. 181, A. by 
marriage settlement conveyed real estate to trustees 
upon trust to pay the rents to himself during the joint 
lives of himself and B., his intended wife, until he 
should sell or incumber the same, or until his bank- 
ruptcy or insolvency, and after such sale, incumbering, 
bankruptcy, or insolvency, in trust during the joint 
lives of A. and B. to pay £300 annually to B., for her 
separate use, and the residue to A. The marriage took 
place in 1854. In 1855 A. mortgaged the property, 
and in 1858 was adjudged bankrupt. B. claimed that, 
upon the execution of the mortgage, the rent charge 
arose to her ; there was no question between her and 
the mortgagee, the property being apparently sufficient 
for both, but the assignees in bankruptcy claimed that 
as to them the rent charge was invalid. Lord Eomilly, 
M. R, held that the rent charge arose when the prop- 
erty was mortgaged, and was therefore in existence at 
the time of the bankruptcy, and did not pass to the 
assignees. He said, "It is not necessary to go into 
the question, whether the rent charge has priority over 
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the mortgage, because that matter is arranged between 
the parties." No cases are referred to in the opinion, 
although Fhipps v. Ennismore, uhi supra, was cited by 
counsel. There is no reason in public policy why an 
interest limited to arise on a conveyance should not be 
sustained so far as is consistent with the conveyance. 
So in this case there was no objection to the rent charge 
arising upon the life tenant's mortgaging the property, 
provided the rent charge was subject to the mortgage ; 
and as the bankruptcy found the rent charge already 
existing, the assignees took subject to it. There is 
nothing in the decision of this case inconsistent with 
Phipps V. Ennismore. 

§ 98. In Knight v. Broivne, 30 L. J. Ch. 649 ; 7 Jur. 
N. S. 894; Wood, V. C, held that if A. by his marriage 
settlement settles property to the use of himself for 
life until he incumbers or sells it, and then for the 
benefit of his wife, for her separate use, the gift to the 
wife takes effect upon a mortgage by A. of his interest. 
He attempted to distinguish Phipps v. Ennismore, on 
the ground that the gift over was contained in a 
separate deed ; but no such ground is taken by Lord 
Lyndhurst in his opinion. 

§ 99. A. settled his property on himself for life, or 
until he should become bankrupt or insolvent, and 
from his death, bankruptcy, or insolvency, in trust for 
his wife and children. A. became unable to pay his 
debts, and assigned all his property to trustees for the 
benefit of his creditors. It was held by the Lord Chan- 
cellor of Ireland, following Phipps v. Ennismore, and 
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reversing the decision of the Master of the Eolls, that 
the trust for A.'s wife and children was void as against 
the assignees for creditors. Case't/s Trusts, 3 Ir. Ch. 
419 ; S. C. 4 Ir. Ch. 247, overruling the Court of Com- 
mon Pleas for Ireland in Oill v. Morgan, Smythe, 60 ; 
and Hall v. Cooper, lb. 168. 

§ 100. The text-books generally assume that the 
law is settled in accordance with KnigM v. Browne, 2 
Jarm. Wills (4th ed.), 42, note I ; Lewin on Trusts (7th 
ed.), 94. But there is no greater weight of authority for 
that view than for the opposite, and it is hard to see 
why a purchaser should not be protected as much as 
a creditor; or, to answer the question of counsel in 
Phipps V. Ennismore, " Can a man be allowed to cove- 
nant that, if he sells liis estate, the purchaser shall not 
have it?" 



D. 

ESTATES FOR TEARS. 

§ 101. The validity of a condition not to alien, 
attached to a lease for years, has been assumed from 
early times, e. g. see Dyer, 6, 45, 66, 79, 152, and no 
doubt has ever been expressed of its legality. It is 
also settled that the forfeiture may take place on invol- 
untary alienation, e. g. bankruptcy. Eoe v. Galliers, 2 
T. E. 133. See Doe d. MitcUnson v. Carter, 8 T. E. 57, 
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300. A condition that executors should not assign was 
once held bad ; Goring v. Warner, 7 Vin. Ab. 85, pi. 9 ; 
S. C. 2 Eq. Gas. Ab. 100, pi. 3 ; but the contrary has been 
since decided, Boe v. Harrison, 2 T. R 425, although 
even now such a condition does not apply to executors 
unless they are specially mentioned, Seers v. Hind, 1 
Ves. Jr. 294. There are numerous cases on the con- 
struction of conditions against assignment, viz. to what 
persons and to what modes of alienation they extend ; 
but these cases do not touch the question of the validity 
of the conditions.^ 

§ 102. If a lessee for years transfers his whole inter- 
est, he cannot put any condition against alienation in 
the assignment. There is no tenure between him and 
his assignee. It is like the transfer of a fee simple or 
of a chattel personal. Co. Lit. 223 a. See § 27, ante. 

1 There are often provisions in leases for years, that upon default, in 
some matter, of the lessee, the lease shall be void. Such a provision, 
however expressed, will he construed » condition, making the lease 
voidable at the option of the lessor, and not a limitation making it 
absolutely void. The cases have generally arisen upon default in pay- 
ment of rent, but the same rule must prevail upon breach of a covenant 
to assign. It was at one time supposed that the rule extended only so 
far as to prevent the lessee taking advantage of his own wrong, and that 
the lessor might regard the lease as void, although he bad received rent 
after the breach, which would be a waiver of a, condition. But the 
contrary is now held. Davenport v. The Queen, 3 Ap. Cas. 115, 129, 
130. And see Rede v. Farr, 6 M. & S. 121 ; Doe d. JBryan v. Bancks, 
4 B. & Aid. 401 ; Arnsbij v. Woodward, 6 B. & C. 619, 523 ; Soberts 
V. Davey, 4 B. & Ad. 664 ; Doe d. Nash v. Birch, 1 M. & W. 402, 
406, 408 ; Bowser v. Oolby, 1 Hare, 109, 128-132 ; Jones v. Carter, 15 
M. & W. 718, 725 ; Mughes v. Palmer, 19 C. B. K. S. 393, 405 ; Attor- 
ney-General of Victoria v. Ettershank, L. R. 6 P. C. 354, 368 ; 1 
Wms. Saund. 287, d, note v, ; 1 Sm. L. C. (8th ed.), Dumpor's Case, 
57-61. 

5 
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§ 103. In Hoe v. Galliers, 2 T. E. 133, 140, Mr. Jus- 
tice BuUer, speaking of a condition against alienation 
on a term for years, says, " If such a proviso as this 
were inserted in very long leases, it would be tying up 
property for a considerable length of time, and would 
be open to the objection of creating a perpetuity." See 
4 Property Lawyer, 297, 298. But admitting that the 
rule against perpetuities applies to conditions at all, 
(which is not generally conceded in America,) the 
interest of the reversioner is a vested interest, and 
therefore not within the rule. This seems, however, 
an eminently fit case for the intervention of legisla- 
tion. In Alabama, the Code (1867), § 1581, [Eev. 
Code (1876), § 2190,] provides that " No leasehold es- 
tate can be created for a longer term than twenty 
years." 



11. 

RESTRAINTS ON ALIENATION. 



§ 104 After those cases in which attempts have 
been made to punish alienation by forfeiture, there 
now come the cases in which, by obliging the holder 
of property to keep it in spite of his own wishes or 
those of his .creditors, it is sought, not to punish, but 
to prevent alienation. 



ESTATES IN FEE SIMPLE. 

§ 105. As a gift over upon alienation by tenant in 
fee simple, or one having the absolute interest in per- 
sonalty, is void, so a fortiori any provision that such 
tenant or owner shall be seised or possessed of his 
property in spite of himself, that is, any provision 
against alienation, is void. It is immaterial whether 
the property be legal or equitable. And when the fee 
or absolute property in land or chattels is given to A., 
and there is a direction not to convey to him till he 
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reaches a certain age, say thirty, but no other person 
has in any event any interest either in the principal or 
income, the direction to postpone is disregarded, and A. 
is entitled to a conveyance at once. He has an inde- 
feasible fee or absolute interest, which he can sell or 
mortgage, and it is deemed against public policy to 
deprive an adult sane man or unmarried vs^oman of 
the use of land or goods in which he or she has an 
absolute and indefeasible property. So if one entitled 
to be paid the rents and profits for life, as cestui que 
trust, purchases the reversion, he can call on the trus- 
tees for a conveyance of the estate. The English cases 
will be first examined, and afterwards those in the 
United States. 

§ 106. Pierey v. Roberts, 1 Myl. & K. 4. Bequest to 
executors of £400 " upon trust, to pay, apply, and dis- 
pose thereof, and of the interest and produce thereof, to 
and for the sole use and benefit " of the testator's son 
Thomas, " in such smaller or larger portions, at such 
time or times, immediate or remote, and in such way 
or manner," as the executors " should in their judgment 
and discretion think best," and in case of the death of 
Thomas before the whole of the £400, and the interest 
thereof, should have been paid or applied for the pur- 
poses aforesaid, then the unapplied part to sink into 
the residue. Thomas became bankrupt. It was held by 
Sir John Leach, M. E., that Thomas's assignees were 
entitled to the £400. It is to be observed that the 
direction that the unapplied portion- should sink into 
the residue, does not seem to have been regarded such 
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a gift over as entitled the residuary legatee to object to 
the assignees taking the fund. Perhaps such direction 
was deemed inoperative within the cases in § 58, ante. 
See In re Co&'s Trusts, 4 K. & J. 199.1 

§ 107. Josselyn v. Josselyn, 9 Sim. 63. Bequest of 
residue of personalty to J., and direction to executors 
to put it out on security, the interest to be put out 
in like manner so as to accumulate, and the prin- 
cipal to be paid to J. when he reached twenty-four. 
There was a gift over in case J. died under twenty-one. 
Shadwell, V. C, held that on reaching twenty-one J. 
was entitled to a conveyance of the property. See 
■Jackson v. Majoribanhs, 12 Sim. 93. 

§ 108. Saunders v. Vaufier, 4 Beav. 115 ; S. C. Cr. & 
Ph. 240. Bequest of stock to trustees on trust to 
accumulate the interest and dividends until V. should 
attain twenty-five, and then to pay the principal with 
the accumulations to V. Held by Lord Langdale, M. E., 
and on appeal by Lord Cottenham, C, that V. was enti- 
tled to have the stock and accumulations transferred to 



' In re Landon's Trusts, 40 L. J. Ch. 370. A testator directed his 
trustees to set apart £1 000, and either to pay the same to his son, or 
to apply it for his benefit, or to invest it and pay or apply the income 
thereof "for his benefit, or otherwise as the trustees or trustee should, 
in their or his uncontrolled discretion, think fit." The trustee paid 
the money into court under the Trustees Belief Act. The son became 
bankrupt. The assignees presejited a petition for payment of the £1000 
to them. The trustees were desirous to exercise the discretion given to 
them by the testator. Lord Eomilly, M. R., ordered the money paid 
out to the trustees, holding that they had not lost their right to exer- 
cise the discretion. Here the trustees had a discretion to give the 
income away from the son. 
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him on coming of age. See Curtis v. LuMn, 5 Beav. 
147, 155, 156. 

§ 109. Bocke v. Boche, 9 Beav. 66. A testator ap- 
pointed his son residuary legatee, but added, " It is 
my especial desire that the residue of my property be 
not delivered over to him until the completion of his 
twenty-fifth year." Lord Langdale, M. E., held that 
tlie son was entitled to have the residue transferred to 
him on his reaching twenty-one. 

§ 110. Be Young's Settlement, 18 Beav. 199. Devise 
of realty and personalty to trustees upon trust, among 
other things, to sell and invest, and to pay one third to 
the testator's daughter, not to be payable till twenty- 
five, but to be vested at twenty-one. Lord Eomilly, 
M. K., lield tliat the daughter was entitled, on reaclxiag 
twenty-one, to have her share paid to her. 

§ 111. Gosling v. Gosling, H. E. V. Johns. 265. A 
direction tliat no devisee should be put in possession 
of tire testator's estate, or enjoy the rents or profits of 
any property left by liim, until reaching twenty-five, 
the rents and profits meantime to accumulate, was 
held inoperative. Sir W. P. Wood, V. C, said (p. 372) : 
*"Tlie principle of this court has always been to recog- 
nize tlie right of all persons who attain the age of 
twenty-one to enter upon the absolute use and enjoy- 
ment of the property given to them by a will, notwith- 
standing any directions by the testator to the effect 
that they are not to enjoy it until a later age ; unless, 
during tlie interval, the property is given for the benefit 
of another. If the property is once theirs, it is useless 
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for the testator to attempt to impose any fetter upon 
their enjoyment of it ia full, so soon as they attain 
twenty -one. And upon that principle, unless there is in 
the will, or in some codicil to it, a clear indication of an 
intention on the part of the testator, not only that his 
devisees are not to have the enjoyment of the property 
he has devised to them until they attain twenty -live, 
but that some other person is to have that enjoyment, — 
or unless the property is so clearly taken away from 
the devisees up to the time of their attaining twenty- 
five as to induce the court to hold that, as to the pre- 
vious rents and profits, there has been an intestacy, — 
the court does not hesitate to strUie out of the will any 
direction that the devisees shall not enjoy it in full 
until they attain the age of twenty-five years." 

§ 112. Magrath v. Morehead, L. E. 12 Eq. 491. Prop- 
erty was devised to a daughter, "to be settled on her 
at marriage." The daughter reached twenty-one, and 
was unmarried. Held, that she was entitled to the 
property. See Appendix II. for additional cases. 

§ 113. Turning now to the American authorities, 
we find the law as well settled here as in England. 
Any direction that a legal fee or absolute interest in 
personalty shall not be alienated, or shall be free from 
debts, is void. Blachstone Bank v. Davis, 21 Pick. 42. 
Mandlehaum v. McDonell, 29 Mich. 78. Turhy v. Mas- 
sengill, 7 Lea, 353. See § 193, po^t. See Dorland v. 
Borland, 2 Barb. 63, 81. In Mandlehaum v. McDonell, 
remaindermen after a life estate were forbidden to sell 
until their estates vested in possession, and it was held 
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that such attempted restriction was inoperative. See 
§ 48, ante. 

§ 114. Equitable fees and absolute interests can be 
alienated, and by proper proceedings, can be subjected 
to the payment of debts, like legal estates. Thus, if 
property is given to trustees to hold for A. until he 
reaches twenty-six, and then pay it to him, and A. 
becomes bankrupt before he is twenty-six, his assignee 
in bankruptcy is entitled to the property. Savforcl v. 
Lacldand, 2 Dill. 6. And if property is given to trus- 
tees for the use and support of A., A.'s interest is 
alienable and subject to his debts. Sparhawk v. Cloon, 
125 Mass. 263. 

§ 115. And any restraints against alienation at- 
tached to such equitable interests in fee are void. Pro- 
visions, therefore, that property thus held in trust shall 
not be liable for the debts of cestuis que trust, are in- 
operative. Taylor v. Harwell, 65 Ala. 1. And so it 
has been held that a cestui que trust can demand a con- 
veyance from the trustee. Gray v. Ohear, 54 Ga. 231. 
But see s. c. 59 Ga. 675. It is to be specially observed 
that even in Pennsylvania, the mother of so-called 
spendthrift trusts, that is, trusts giving inalienable 
equitable life estates, inalienable equitable fees are not 
allowed. Thus, where there was a devise to trustees 
and their heirs in trust for A. and his heirs, with a di- 
rection that the land should not be liable to be sold for 
the payment of any of A.'s debts, past or future, it was 
held that A. was entitled to a conveyance from the 
trustees. Keyser's Appeal, 57 Pa. 236. 
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§ 116. Although trustees have a discretion as to 
the time, mode, or amounts in which a trust fund is to 
be applied for the cestui que trust, yet if no one else has 
any interest in the fund it can be taken for his debts. 
Thus, where property was given to trustees to " apply 
the proceeds to the maintenance of A.," but not to be 
subject to his debts, it was held by the Supreme 
Court of North Carolina, in an excellent opinion, that 
a judgment creditor could reach the property on a bill 
in equity. Mebane v. Mebane, 4 Ired. Eq. 131. So 
where trustees held property to apply such portion as 
they saw fit to the education and maintenance of A. 
until he should reach twenty-five, and then convey the 
principal with all accretions to him, with power in 
their discretion to convey the estate to A. before he was 
twenty-fiive, it was held that A.'s interest was liable for 
his debts. Dariiels v. Eldredge, 125 Mass. 356. So 
where property was given to one Healy in trust " for 
the benefit of my son Joshua, and to be paid to him in 
small sums, for the support of himself and family, or 
otherwise, as said Healy shall decide, or for a home to 
be kept iu trust for said Joshua," it was held by the 
Supreme Court of New York that the property could 
be reached by judgment creditors, the provisions of the 
New York statutes (see § 281, "post) as to the inaliena- 
bility of trust estates applying only to life interests. 
Havens v. Healy, 15 Barb. 296. So where a testator 
directed that the property devised to his children 
should " remain in the hands of my executors, to be 
disposed of as they may think best for them and their 
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heirs," it was held that a child had an equitable fee 
which was subject to his debts. Samuel v. Ellis, 12 B. 
Monr. 479. And see Taylor v. Harwdl, 65 Ala. 1. 

§ 117. In Smith v. Moore,, 37 Ala. 327, money was 
bequeathed to a trustee in trust for the testator's son 
William, "not subject to any debt or debts he may 
have contracted, but for his comfort and support ; and 
should he depart this life before receiving the same, 
then, and in that event," the money to go to the tes- 
tator's other children. It was held that the entire sum 
was liable for William's debts. The court seem to have 
treated the limitation over of what might remain as 
void. See § 58, anU. 

§ 118. In Flournoy v. Johnson, 7 B. Monr. 693, 
there was a devise in trust for the benefit of W. and 
his family. It was held that W.'s interest could be 
reached in equity. See § 204, post. For the method to 
be adopted for distinguishing the share of A. from that 
of his family, see p. 696, and see § 176, post. See fur- 
ther Davidson v. Kemper, 79 Ky. 5 ; § 210, post. 

§ 119. Is there anythiag in the American reports in 
conflict with this great consensus of authority? There 
are two decisions, and remarks in two other cases. The 
decisions are Russell v. Grinnell, 105 Mass. 425, and 
Bhoads v. Bhoads, 43 ill. 239. 

§ 120. In Russell v. Grinnell, a testator gave $4,000 
to trustees to be held by them in trust for the use and 
support of the testator's sister. The sister was married 
at the testator's death, but her husband afterwards died, 
and she brought a bill to have the legacy paid to her. 
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As appears from the briefs on file in the Social Law 
Library at Boston, the counsel for the trustees contended 
that the plaintiff had only a life interest, or at any rate 
that the residuary legatees had a right to what might 
remain undisposed of at her death ; they evidently 
thought it idle to contend that an absolute interest, 
in which no other person was interested, could be de- 
tained from her. The counsel for the plaintiff cited 
none of the cases, English or American, bearing on the 
real point in question. The opinion is as follows : 
"Chapman, C. J. The bequests in trust gave large dis- 
cretionary power to the trustees. They might apply not 
only the income, but so much of the principal as they 
might think proper, to the use and support of the cestui 
que trust, and they were not limited to any particular 
methods of making the application. In the exercise 
of a reasonable discretion they had power to terminate 
the trust, if they thought proper ; and in the exercise 
of the same discretion they may continue to hold the 
property not yet expended. They do not seek instruc- 
tions from the court as to their duty, and the plaintiffs 
have no right to do so. Bill dismissed, with costs." 
It does not clearly appear whether the court thought 
that the trustees had a discretion to keep some of 
the money for the residuary legatees. (See Sparhawk 
V. Cloon, 125 Mass. 263, and § 240 a, post) Even if 
the sister had an absolute interest, it is conceived that 
this case, argued and decided, as it was, without the 
consideration of the authorities, cannot weigh against 
the contrary decisions. 
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§ 121. But even if a trvistee can assert his discretion 
against a cestui que trust, ■who has the entire equitable 
interest, it would be going a step farther to say that 
he can assert it against the creditor of such cestui que 
trust. There is no case in support of such a proposition. 
There are two dicta sometimes cited for it. In White 
V. White, 30 Vt. 338, a legacy to A. " for the support of 
himself and his family, and for no other purpose," was 
paid to A.'s attorney, and was attached in the attorney's 
hands for a debt of A. It was held that it was affected 
witli a trust for the benefit of A.'s family, and could not 
therefore be attached for his debts ; but Bennett, J., who 
delivered the opinion, added, "For one, I should appre- 
hend, if a legacy is given to a son for his support and 
for no other purpose, a trust would be created, and that 
the property would be held subject to the trust." What 
is meant is, that such a provision would prevent the 
legacy being garnished for the son's debts. That is 
merely a question of local practice. There is no reason 
to suppose the legacy could not be reached in equity by 
a creditor of the son. See § 212, 2yost. 

§ 122. In Braman v. Stiles, 2 Pick. 460, a testator 
devised his property to his children equally, but directed 
that the share of his son J. " shall be deposited by my 
executors, in the hands of my sons L. and B., and be 
retained by them and dealt out to the said J. for his 
comfort and advantage, according to their best judg- 
ment and discretion." He gave his executor power to 
sell all his real estate. The share of J. in the real 
estate was attached by his creditors. Subsequently, 
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the executor sold all the real estate under the power. 
Held that, whatever J.'s interest in the real estate was, 
it was devested by the sale under the power. The de- 
cision was plain enough, but Parker, C. J., who gave the 
opinion, went on to say : " Nothing can be more clear 
than that the testator, by these words, intended that his 
sons L. and B. should be the trustees of J. as to every- 
thing which was the subject matter of this provision ; 
and such intention was lawful, for he haviug the power 
of disposing of his property as he pleased, had a right 
to prevent it from going to the creditors of his son, or 
from being wasted by the son himself, if, as was proba- 
ble, he had become incapable of taking care of property. 
Creditors have no right to complain ; for unless such 
disposition can be made, without doubt, testators ui like 
situations would give their property to their other chil- 
dren." It must be remembered that there was at that 
time no equity court in Massachusetts. 

§ 123. It would be hardly worth while to dwell 
on this dictum, opposed as it is to an overwhelming 
weight of authority, were it not that it is frequently 
relied upon in support of the validity of " spendthrift 
trusts," i. e. trusts creating inalienable equitable life 
interests. And in estimating the importance to be at- 
tached to it, it is to be observed that it does not allege 
that equitable life estates may be freed from debts, but 
that equitable fees may be, — a proposition absolutely 
without countenance elsewhere. For even the courts 
of Pennsylvania, the stoutest upholders of spendthrift 
trusts, fully recognize the invalidity of restrictions on 
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fees, and are as orthodox on this point as Lord Eldon 
himself. See § 115, ante. The extravagance of this 
dictum shows its ill-considered character, and deprives 
it of the weight it might have had, if limited to a 
proposition for which even a semblance of authority 
could be adduced. 

§ 124. In Rhoads v. Bhoads, 43 111. 239, a testator 
directed that all his estate should be held by his ex- 
ecutors in trust for fifteen years for the purpose of 
investing it in United States bonds; that the interest 
and all accumulations should be invested in the same 
way, so as to increase his estate as much as possible 
during the existence of the trust, for the benefit of his 
wife and children, with the distinct understanding that 
his executors should retain in their hands, at all times, 
sufficient means to provide for the proper support of 
his wife and her family, and for the education of his 
youngest children, the amount proper for such purposes 
to be left to their discretion ; that his executors should 
pay at once $5,000 to his son-in-law, if he should wish 
to go into business, to be charged against his wife, the 
testator's daughter; and that at the end of fifteen years 
from and after his death the trust thus created should 
cease, and all his estate be distributed among his wife 
and children in this manner, viz. : the sum of $10,000 
to be paid to his wife, to be held by her as absolute 
property; the remainder of his estate to be divided 
among his children according to the laws of the State, 
each child to be charged with such sums as had been or 
might be charged against them as advancements. The 
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testator died in 1863, and his wife a few months after. 
Eight children survived him. In 1866, when five of 
the children were over age, the adult children brought 
a bill praying that their shares might be paid to them," 
and alleging that $10,000 was enough for the support 
and education of the minors. The surviving executor 
answered, admitting that it would be enough. The 
Court dismissed the bill. Breese, J., who delivered the 
opinion, said that doctrines had been maintained by 
the counsel for the plaintiffs " requiring us to look 
attentively and searchingly into the books cited as 
authority." " Counsel start with the propositibn, that 
' where moneys are to accumulate until the beneficiaries 
arrive at an age beyond adult age, they may have 
the fund on arrival at adult age, and that is settled 
beyond controversy.' The authorities to which he re- 
fers are Williams on Executors, 119; Lewis on Perpet- 
uities, 528 to 531, and note |j; Saunders v. Vautier, 4 
Beav. 115, and s. c. in Craig & Phillips, 240, note 4, p. 
248 ; JossdynN. Josselyn, 9 Simons, 63 ; Leeming v. Sher- 
ratt, 2 Hare, 21, and note 1 ; Boclce v. Rocke, 9 Beavan, 
66, and Curtis v. Luldn, 5 id. 155." " We have looked 
into all the reported cases cited above which we have 
at command, and do not find any one of them support- 
ing the broad doctrines insisted upon." The learned 
judge quotes Lewis on Perpetuities, 528, note {p), giving 
the statement of Josselyn v. Josselyn and Saunders v. 
Vautier there made. He then continues : " The author 
of the note insists that the true ground of the decis- 
ions in these cases is, that the legacies being vested at 
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once, and there being merely a postponed enjoyment, 
without any gift over, in the event of the legatees not 
attaining such full enjoyment, the consequences of the 
right of property inevitably attached; one of which 
was, the power to assume an absolute control over, and 
therefore to demand a transfer of, the fund immediately 
on attaining majority; it being open to the legatee, 
either to allow the accumulations to proceed untd. his 
attainment of the age specified in the will, or (as the 
attainment of a particular age was not of the essence 
of the gift) to anticipate the accumulations by taking 
the fund into his own hands, immediately the law gave 
him the power of affecting or disposing of his property. 
And he says that this is the proper interpretation of the 
decisions in question, on one of the cases again coming 
before the court (4 Beavan, 115), is conclusively estab- 
lished by the observation of Lord Langdale to the efifect 
that where a legacy is directed to accumulate for a cer- 
tain period, or where the payment is postponed, the 
legatee, if he has an absolute indefeasible interest in 
the legacy, is not bound to wait until the expiration of 
that period, but may require payment the moment he 
is competent to give a valid discharge." The logical 
consequence would seem to be to grant the prayer of 
the bill, but the judge immediately adds : " We are at a 
loss to perceive the analogy between these cases (and 
the others cited are of the same character) and the one 
now before us," and why ? " In this case we are not 
dealing with legacies, or with remainders or residuums 
of an estate, but are called upon to uphold or overthrow 
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the scheme adopted by the testator for the disposal of 
his whole estate." " This case does not seem to have 
one single feature in common with the cases cited, or of 
any one of them." What are the two classes of cases 
between which the learned judge is "at a loss to per- 
ceive the analogy " ; and which do " not seem to have 
one single feature in common" ? The first is that of 
gifts of a residue ; such was the case in Josselyn v. Jos- 
selyn, and Rocke v. Roche : the second, that of gifts of the 
whole property ; such was the case before the court. A. 
gives a legacy of $1,000 or $100 to X., and the residue of 
his estate, amounting to $1,000,000, to his children 
when they reach twenty-five ; the children, on the au- 
thority of Josselyn v. Josselyn and Rocke v. Roche, are en- 
titled to the property at once. B. gives no legacy at all, 
but gives his whole property to his children when they 
reach twenty-five ; the children must ,wait till the pre- 
scribed age is reached ; because the judge is at a loss to 
see any analogy with the preceding case, and because 
the two do " not seem to have one single feature in 
common." A more futile distinction is not to be found 
in the boobs. Its statement is its best answer. 

§ 125. There is one exception to the invalidity of 
restraints on the alienation of fees or absolute interests. 
When, in the case of married women, the doctrines of 
separate use and restraint upon anticipation came into 
existence, the mterests alienation of which it was sought 
to restrain were life interests.^ It was only in Baggett 
V. Meux, 1 Coll. 138, (1844,) that the question as to the 

' On life interests of married women, see §§ 269-277 a, post. 
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validity of a clause agaiast anticipation upon a gift of 
an absolute interest came up. In this case the legal 
estate in land was devised to a married woman in fee, 
for her separate use, with a direction that she should 
not sell or incumber it. She did incumber it. Vice- 
Chancellor Knight Bruce held that a restraint on an- 
ticipation was equally valid upon a fee simple as upon 
a life estate, and that the incumbrance was void. The 
decision was confirmed by Lord Lyndhurst, C, S. C. 1 
PhU. 627. So Wells v. M'Call, 64 Pa. St. 207. On 
the effect of Married Women's Acts on the law, see 
§ 277 a, post. 

§ 126. It was left undecided in this case, and it has 
never been determined since, whether this restraint 
upon alienation prevents any dealing at all with the 
estate by the married woman during her coverture, or 
whether, on the other hand, it allows her to transfer 
the whole estate, subject to her right to receive the 
income during her life. The latter construction seems 
to afford the married woman all the protection that is 
necessary ; and as the allowance of the restraint upon 
anticipation is a recognized violation of the laws of 
property, introduced only for the personal benefit of 
married women, there appears to be no reason why 
such violation should be carried farther than is neces- 
sary for their personal benefit. See Spring v. Pride, 
10 Jur. N. s. 646 ; Coopev v. Macdonald, 1 Ch. D. 288 ; 
§ m,post. 

§ 127. When personal property is devised to married 
women directly, and not to trustees for their benefit. 
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and it is at the same time provided that they shall not 
anticipate it, how can this provision be enforced ? If 
the property is in their hands, how are they to be 
restrained from dealing with it ? In Re Sykes's Trusts, 
2 J. & H. 415, before Sir W. P. Wood, V. C, a fund 
of £35,000 stock was appointed after the death of A., 
in trust to be divided between the daughters of the 
testator, so that the shares and income should be for 
their separate use, the receipts of the daughters to be 
discharges for their shares, and the daughters not to sell 
or incumber their shares or the income thereof. There 
were gifts over, in case any daughter died without issue 
within twenty-one years after A.'s death, to the surviv- 
ing daughters. The daughters released their interests 
as survivors in each other's shares. One of the daugh- 
ters, a married woman, conveyed her interest. A., the 
life tenant, afterwards died. It was held that the con- 
veyance was void ; and the court also directed that the 
daughter's share should be paid to her. No question 
was made as to this last ; the only point argued was 
whether the conveyance was good. There was an in- 
consistency in the language of the will. The receipt of 
the daughter for her share implied that it was to be 
transferred to her ; and yet, if transferred to her, how 
could she be prevented from anticipating it? And 
again, the gifts over (although they were in fact re- 
leased) showed the intention of the testatrix against the 
transfer to the daughter, for the existence of the gifts 
over would have required the holding of the property 
in trust, and prevented the transfer of the principal to 
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the daughters. In Re Ellis's Trusts, L. E. 17 Eq. 409, 
411, Sir George Jessel, M. E., doubted the correctness of 
the report in Be Sykes's Trusts, and it seems inconsistent 
with two later decisions of Vice-Chancellor Wood. 

§ 128. The first of these is Be Sarel, 10 Jur. N. s. 
876 ; s. c. 4 New Eep. 321. There a legacy was given 
to a married woman, with a direction that it should be 
paid into her own hands, and not be alienable by her. 
Wood, V. C, held that the money must be retained in 
court, and only the income paid to the legatee during 
her coverture. 

§ 129. The second case is Be Gaskdl's Trusts, 11 Jur. 
N. s. 780. A testator directed that the residue should 
be turned into money and paid to A., a married wo- 
man, for her sole and inalienable use and benefit, and 
that her receipts, whether she were married or single, 
should be a good discharge to the trustees. The fund 
was ordered to be retained. See Arinitage v. Coates, 35 
Beav. 1. 

§ 130. In Be Ellis's Trusts, L. E. 17 Eq. 409, £500 
£3 per cent consolidated annuities were bequeathed to a 
married woman, for her separate use, without power of 
anticipation. Jessel, M. E., held that the legatee, during 
coverture, was entitled to the income only. He thought 
there was no difference between real estate and a fund 
producing income. He expressly abstained from giving 
an opinion as to what would be the law if the property 
was not producing income (p. 414). 

§ 131. In Be CrougUon's Trusts, 8 Ch. D. 460, there 
was a gift of a share in a residue, which the testator 
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had directed to be turned (and which had in fact been 
turned) into money, to a married woman. Tlie will 
directed that all gifts therein to married women should 
be to their separate use ; that they should not have 
power to deprive themselves of the benefit thereof by 
anticipation; and that their receipts should be dis- 
charges for the same. Bacon, V. C, held that the 
legatee was entitled to be paid the principal. This, 
though in accordance with what was done in Sykes's 
Trusts, is contrary to the decisions in Ee .Surd and Be 
Gaslcell's Trusts, and as the court could order the money 
invested, there seems no sufficient reason for distin- 
guishing between a fund which is producing income, 
and one which, in its present form, is not. See Haynes, 
Outlines of Eq. (5th ed.) 168. But in Be Clarke's Trusts, 
21 Ch. D. 748, Fry, J., while following Be Ellis's Trusts, 
in refusing, in similar circumstances, to pay out to a 
married woman the principal of income-producing funds, 
also followed Be Croughton's Trusts, in paying out cash 
to her. 



B. 

ESTATES IN FEE TAIL. 

§ 132. As every condition against alienation or lim- 
itation over upon alienation annexed to an estate tail is 
destroyed by the barring of the estate tail by a common 
recovery, so, a fortiori, a recovery will bar any restraint 
against alienation attached to an estate taU. 
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§ 133. In Cooper v. Macdonald, 7 Ch. D. 288, Jessel, 
M. E., held that the tenant of an equitable estate tail, 
being a married woman and restrained from anticipat- 
ing the income, could bar the estate tail, the restraint 
attaching upon the fee into which the estate was en- 
larged. He thought the decision would be the same, 
although the will had prohibited the alienation of the 
estate itself, and not merely of the income. 



ESTATES FOK LIFE. 

§ 134. A limitation over of a life interest upon alien- 
ation is good ; but a provision, either in a deed or will, 
that a life tenant shall not alienate or anticipate, — that 
is, a provision, not that he and his assigns shall lose the 
estate on alienation, but that he shall be compelled to 
keep it, so that neither his grantees, nor his creditors, 
nor any third person, can get hold of it or enjoy it, — 
is void. This is true whether the interest be a legal or 
equitable one, and whether it be in realty or personalty. 
Brandon v. Rolinson, 18 Ves. 429 ; s. c. 1 Rose, 197. 
Graves v. Dolphin, 1 Sim. 66. McCleary v. Ullis, 54 
Iowa, 311, 20 Am. Law Eeg. N. s. and note. Bridge v. 
Ward, 35 Wis. 687.i 
§ 135. There is one case in the United States, in 

1 Perhaps such a provision is good in a grant from the Crown. See 
Fowler v. Fowler, 16 Ir. Ch. 507, § 21, note, ante. 
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which a legal life estate has been held inalienable. In 
Christy v. Pulliam, 17 111. 59, 0. devised to his wife L., 
to hold for life, " the land that I now own and reside on, 
to occupy and use the said land in the same way as it 
would be lawful for her to do if the title were full and 
complete in her." He then gave part of this land, after 
the death of L., to certain relations, and added, " and 
the land not included in above bequeath I give" to L., 
" to dispose of at her death to any person she may think 
best, to live with and take care of her." L. executed a 
deed, with covenant against incumbrances, purporting to 
convey to C. a portion of the land in fee (not being that 
part a remainder in which was given to the testator's 
relations). C. brought ejectment, claiming a fee, against 
P., a stranger, who was in possession of the land. The 
court held that the power given to L. could be exercised 
by will only, and refused to allow the deed to be put in 
evidence. The jury accordingly found for the defend- 
ant. The plaintiff brought a writ of error, and the 
Supreme Court in lane held that the power could be 
exercised by deed, and remanded the case for a new 
trial. It is to be observed that the court said that the 
plaintiff, having claimed a fee, could recover no less 
estate (pp. 62, 63). See 111. Eev. Sts. (1845), c. 36, 
§§ 7, 8; 111. Eev. Sts. (1874), c. 45, §§ 12, 13; Bal- 
lance v. Rankin, 12 111. 420; Rawlings v. Bailey, 15 
111. 178. 

§ 136. At the new trial the deed was admitted, and 
the plaintiff had a verdict. The defendant appealed. 
The court in lane, Pulliam v. Christy, 19 111. 331, the 
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majority of the court having been changed, held that 
the power given to L. could only be executed by a writ- 
iag to become operative at her death, and set aside the 
verdict. They say, " It clearly appearing that it was 
the intention of the testator she should not dispose of 
her life estate, the deed she has made to the appellee 
can only take effect at her death, in which event it 
will operate to convey the fee, and not before." 

§ 137. At the time of the execution of the deed C. 
had given L. a note for the price, containing a condi- 
tion that L. should devise the land to liim. After the 
failure of C.'s suit in ejectment, L. brought ejectment 
against P., recovered judgment, and died, and C, to 
whom she had devised the land, was put in possession. 
The executors of L. brought suit on the note against C, 
and C. claimed to be allowed damages for breach of the 
covenant against incumbrances in his being kept out 
of possession till after L.'s death. The court, Christy 
V. Ogle, 33 111. 295, held that the covenant against in- 
cumbrances was broken. They say, " We have decided, 
under the peculiar wording of that will, that she had 
an inalienable life estate in the premises, which did not 
pass by the deed"; and they held this inalienable life 
estate to be an incumbrance. 

§ 138. This case, or rather series of cases, must be 
bad law. Not to speak of other difficulties vnth which 
the case bristles, there was, first, no ground for holding 
that the life estate was intended to be inalienable ; and, 
secondly, a life tenant of the legal estate in land cannot 
be restrained from alienation. Not a shred of authority 
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in favor of such restraint is to be found on either side 
of the Atlantic. 

§ 139. In Marston v. Carter, 12 N. H. 159, furniture 
was bequeathed to a married woman, " to be for her use 
and benefit during her natural life, and after her de- 
cease to be equally divided between her children." It 
was held that her interest in the furniture could not be 
attached at law for her husband's debts. The court 
say that the use bequeathed was " a personal right " ; 
that the testator "doubtless reposed a personal confi- 
dence in those to whom he gave the use ; and those in- 
terested in the limitation over have the right to require 
that the actual use should be confined to those to whom 
he gave it. As no security is required of a legatee for 
life, who is entitled to the possession, (5 N. H. Eep. 
326, Weeks v. WeeJcs,} none could be required of a ven- 
dee, if the use should be transferred. It is not like a 
devise of real estate, where the property has a fixed 
location, and where waste is easily ascertained and a 
remedy may be had ; or a bequest of personal property 
producing an income, which income may be transferred, 
or taken." That is, the court held the nature of the 
property to be such that the rights of the remainder- 
men required that the life tenant should retain personal 
charge of it. The life interest of the debtor's wife was 
deemed inalienable for the sake of the remaindermen, 
and not for the sake of herself and husband. Whether 
creditors could reach the property by a bill in equity 
praying a sale and the investment of the proceeds, was 
a question raised by the court, but not determined 
(p. 164). 
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§ 140. The recognized exception to the rule that 
provisions against alienating life interests are void, is in 
the case of a married woman. About the beginning of 
the eighteenth century equity established the doctrine 
of the separate estate of married women, by which they 
could have equitable interests in property apart from 
their husbands, and free from their husbands' control. 
This doctrine has always been distinctly recognized as 
a violation of the rules of law, introduced for the benefit 
of married women. 

§ 141. It was found that the doctrine gave very im- 
perfect protection to married women, because tliey were 
still in danger of parting with their property under the 
influence or threats of their husbands, and Lord Thur- 
low, at the end of the last century, invented the clause 
against anticipation, which was generally adopted, and 
the validity of which, it was declared by Lord Eldon, in 
1817, in Jackson v. HoiJiouse, 2 Mer. 483, 488, to be too 
late to question. On this exception see § 269, post. 

§ 142. It is only, however, in connection with the 
separate estate of a married woman that this restraint 
upon anticipation has been allowed ; and the general 
doctrine that neither law nor equity allows any person, 
except a married woman, to have an inalienable life 
interest, has been constantly asserted. Thus, per Lord 
Cottenham, C, in the great case of Tullett v. Armstrong, 
4 Myl. & Cr. 377, 393, 394, 405 : " The power [to pro- 
hibit anticipation] could only have been founded upon 
the power of this court to model and qualify an in- 
terest in property which it had itself created, without 
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regard to those rules which the law has established for 
regulating the enjoyment of property in other cases." 
" The separate estate and the prohibition of anticipation 
are equally creatures of equity, and equally inconsistent 
with the ordinary rules of property. The one is only 
a restriction and qualification of the other. The two 
must stand or fall together." "When this court first 
established the separate estate, it violated the laws of 
property as between husband and wife; but it was 
thought beneficial, and it prevailed. It being once set- 
tled that a wife might enjoy separate estate as a fume 
sole, the laws of property attached to this new estate ; 
and it was found, as part of such law, that the power of 
alienation belonged to the wife, and was destructive of 
the security intended for it. Equity again interfered, 
and, by another violation of the laws of property, 
supported the validity of the prohibition against alien- 
ation." 

§ 143. The desire that property shall be kept in a 
man's family, and that his descendants shall enjoy it, 
while their creditors shall not, is a feeling against the 
manifestations of which the law has contended for cen- 
turies. This desire prompted the feudal lords to pass 
the statute De Donis iu the thirteenth century ; and in 
recent times it has induced attempts to create inaliena- 
ble life interests, generally by the transferror devise of 
property to trustees in trust to apply the income for 
the support and maintenance of the persons intended 
to be benefited, without its being liable for their debts. 
We have now to see how far, if at all, by such or 
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other devices, persons have succeeded in creating ina- 
lienable rights. First, the English cases will be con- 
sidered, and afterwards the American. The principal 
English cases wUl be taken up chronologically. 

§ 143 a. Morjses v. Little, 2 Vern. 194 (1690). A. 
covenanted that during his own life he would pay £15 
a year to B. B. became bankrupt, and his assignee in 
bankruptcy brought a biU. against A. " to have the ben- 
efit of this agreement.'' The court said, "An assignee 
under a statute of bankrupt, is not entitled to have the 
performance of an agreement made with the bankrupt." 
This case has sometimes been cited as touching the 
matter in question. But obviously it does nothing of 
the sort. It decided, rightly or wrongly, that, under 
the bankrupt law then existing, the bankrupt's rights 
in equity to enforce a contract did not pass to his as- 
signee. If the assignment had been a voluntary one, 
the assignee could unquestionably have maintained his 
bill. In this case there was no attempt to restrain the 
alienation of the annuity, and in fact such attempted 
restraints were never heard of till near a hundred years 
later. 

§ 144. It has sometimes been intimated that the 
decisions of the English Chancery invalidating trusts 
for support and maintenance were innovations ; but in 
fact such trusts are themselves innovations of less than 
a hundred years old. In Wood's Conveyancing (1790- 
93) no precedents of such trusts, so common in con- 
veyancing treatises of the present day, are to be found. 
See § 147, infra. 
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§ 145. Davidson v. Foley, 2 B. C. C. 203 ; 3 B. C. C. 
598 (1787). Lord Foley, by will made in 1777, devised 
land to trustees for long terms, and, on the determina- 
tion of the terms, part of the land to his son Thomas 
for life, with remainders over, and part to his son Ed- 
ward for life, with remainders over. The trustees were 
to hold the terms in trust to pay, apply, and dispose of 
so much of the rents and profits as would be sufficient, 
as follows : first, according to their will and pleasure, 
and not otherwise, to allow yearly to or for the use or 
benefit of his two sons any sums, not exceeding in the 
whole, in any year, £6,000, until certain scheduled 
debts of his sons were paid, but so as his sons, or either 
of them, should have no estate, right, title, claim, or 
interest in the rents and profits during their lives and 
the life of the survivor [other] than the trustees should, 
in their absolute, free, and uncontrolled power, direction, 
and incliaation, think proper and expedient ; secondly, 
to pay the scheduled debts, but so as no one of his 
sons' creditors, other than those whose debts were 
scheduled, should have a lien on or power over the 
lands ; and, thirdly, after the death of the survivor of 
his sons, and the payment of the debts, the terms 
should wait on the inheritance. The sons, in Lord 
Foley's lifetime, sold to the plaintiffs annuities payable 
during the lives of the sons and the survivor at the 
rate of seven years' purchase, and gave bonds condi- 
tioned to pay the annuities. These debts were not 
scheduled. Lord Foley having died, and the annuities 
being unpaid, the plaintiffs got judgment on their 
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bonds, sued out clegits, and now brought a bill against 
the trustees, alleging that the scheduled debts were paid, 
and praying that the lands might be delivered to them 
as tenants by clerjit, and the trustees enjoined from set- 
ting up the terms against any ejectment the plaintiffs 
might bring. The defendants demurred. Lord Thur- 
low said (2 B. C. C. 213) : "I would not willmgly break 
in upon any power given by a father to control the 
extravagance of his sons ; I would rather extend those 
powers than control them." "The discretion of the 
trustees should be extended against such plaintiffs as 
these, as far as possible." ^ But he thought, that on the 
payment of the scheduled debts, there was a resulting 
trust of the terms to the sons, and so he overruled the 
demurrer. At the hearing, it was held that the steps 
required by 17 Geo. III. c. 26, for the validity of a 
judgment on such annuity bonds, had not been com- 
plied with, and the bill was dismissed. The validity 
of the provision for support and maintenance did not 
come before the court. On the demurrer, it was held 
that the sons had an interest in the trust apart front 
that provision ; and at the hearing it appeared that the 
plaintiffs' cause of suit failed them. 

§ 146. Lord Thurlow, in his remarks at the argu- 
ment on the demurrer, certainly seems to have consid- 
ered such a trust valid ; but it is to be observed that the 
testator had carefully excluded the sons from any right 

I The preamble to 17 Geo. III. c. 26, recites that "the pernicious 
practice of raising money by the sale of life annuities hath of late years 
greatly increased." 
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against the trustees, and Lord Eldon, who was then at 
the height of his practice at the bar, said, in Brandon 
V. EoUnson, 18 Ves. 429, 434 : " In the case of Foley v. 
Burnell, 1 B. C. C. 274 [another case on tlie same will], 
this question afforded mucli argument. A great variety 
of clauses and means was adopted by Lord Foley, with 
the view of depriving the creditors of his sons of any 
resort to their property ; but it was argued here, and 
as I thought admitted, tliat if the property was given 
to the sons, it must remain subject to the incidents 
of property; and it could not be preserved from the 
creditors unless given to some one else." -^ 

§ 147. How unusual and surprising this provision 
was, is shown by the addition to Mr. Butler's note to 
Co. Lit. 223 b, which first appeared in the fourteenth 
edition, 1791. " In Davidson v. Foley, Brown's Eeports 
in Cha. 2 vol. 203, the reader will find a curious instance 
of a trust under which two persons are become virtually 
entitled to a very considerable annuity, at the same 
time that the trust is so framed as to exclude their 
creditors from having any charge or lien upon the an- 
nuity, either at law or equity. The illusory nature of 
estates and trusts of this description raises a powerful 
objection to them on the ground of policy; nor are 
they, perhaps, quite reconcilable to some of the funda- 
mental principles of our law. Serious consequences, it 
is presumed, would ensue their coming into general or 
even frequent use." Mr. Butler's "perhaps" carries 

' Rose, in his report of Brandon \: Robinson, 1 Rose, 197, 199, gives 
Codrington v. Foley, 6 Ves. 364, as the case referred to. 
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a greater v/eight of disapproval than most writers' 
confident assertions. 

§ 148. There seems to have been an idea prevalent 
at this time, among some of the conveyancers, that 
such clauses might be sustained. See 1 Hayes, Conv. 
C5th ed.) 506 ; 3 Dav. Conv. (3d ed.) 109, note u. And 
Sugden, in the first edition of his book on Powers, pub- 
lished in 1808 (when he was twenty-seven years old), 
said (p. 105), "By our law one man may create an 
inalienable personal trust in favor of another for his 
support and maintenance." But this statement he 
struck out in the second edition, published in 1815, and 
it is there said (pp. 109, 110), that "by our law, if an 
estate is given to a man, he must take it with all its 
incidents " ; that a man may alien a life estate, " not- 
withstanding any declaration to the contrary in the 
instrument by which the estate is created " ; and that 
"upon the first introduction of the words by anticipa- 
tion [in a married woman's separate estate], it was, how- 
ever, the general opinion of the profession that they 
were simply void." 

§ 149. Brandon v. Bohinson, 18 Ves. 429 ; 1 Eose, 
197 (1811). A testator directed money to be invested in 
public funds in the names of trustees, and the income, 
as the same became payable, paid from time to time 
into A.'s own proper hands, on his own proper order 
and receipt, signed with his own proper hand, to the 
intent the same should not be grantable, transferable, 
or otherwise assignable by way of anticipation, with a 
gift over on A.'s death. A. became bankrupt. Held, 
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that his assignees were entitled to his life interest. 
This was followed by Barton v. Briscoe, Jac. 603; 
Graves v. Dolphin, 1 Sim. 66 ; Woodmeston v. Walker, 
2 Euss. & M. 197; Jones v. Salter, lb. 208; Brown v.. 
Focock, lb. 210, to the same effect. 

§ 150. Green v. Sjncer, Taml. 396 ; s. c. 1 Euss. & M. 
395 (1830). Devise to trustees on trust to apply the 
rents and profits " to or for the board, lodging, main- 
tenance, and benefit of " A., " at such times and in such 
manner as they shall think proper," during his life, 
such application to be " at the entire discretion " of the 
trustees ; and A. not to have any power to sell or 
mortgage, or anticipate in any way, the same rents 
and profits. A. took the benefit of the Insolvent Act. 
Held, by Sir John Leach, M. E., that A.'s assignees 
were entitled to the rents and profits. 

§ 151. Fisreij V. Boherts, 1 Myl. & K. 4 (1832), was 
the gift of an absolute interest in personalty, not of a 
life interest. See the case stated, § 106, ante. 

§ 152. Snowdon v. Bales, 6 Sim. 524 (1834). £800 
were given by deed to trustees in trust, during the life 
of A., or during such part thereof as the trustees 
should think proper, and at their will and pleasure, 
but not otherwise ; or at such other time or times, and 
in such sum or sums, portion and portions, as they 
should judge proper and expedient, to allow and pay 
the interest of the £800 into the proper hands of the 
said A., or otherwise if they should think fit, in procur- 
ing for him diet, lodging, wearing apparel, and other 
necessaries ; but so that he should not have any right, 

7 
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title, claim, or demand in or to such interest, other 
than the trustees should, in their absolute and uncon- 
trolled power, discretion, and inclination, think proper 
or expedient, and so as no creditor of his should or 
might have any lien or claim thereon, in any case, or 
the same be in any way subject or liable to his debts, 
disposition, or engagements ; and after his death, to his 
widow during her life ; and after the death of A. and 
his widow, the £800, and all savings or accumulations 
of interest, if any, should be in trust for his children 
in equal shares, with benefit of survivorship on any of 
them dying under twenty-one ; but if he should have 
no child who should attain twenty-one, then the £800 
and all savings and accumulations of interest, if any, 
should go over. A. became bankrupt. His assignees 
claimed the interest of the £800 during the bankrupt's 
life. Mr. Bethel, for the assignees, contended " that the 
words ' savings and accumulations ' meant such savings 
and accumulations as might be made after the death 
of A. and his widow, and until his children attained 
twenty-one." The Vice-Chancellor, Shadwell, seems to 
have adopted this view, for he held that the trustees 
had no power to withhold any of the income during the 
life of A., and consequently decreed that the assignees 
were entitled. 

§ 153. In 1837 came Josselyn v. Jossehjn, 9 Sim. 63, 
the first of the series of cases given, §§ 107-112, ante, 
in which directions to accumulate income without a gift 
over were held void. 

§ 154. Bippon v. Norton, 2 Beav. 63 (1839). Prop- 
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erty was given by deed to trustees in trust for J. during 
his life, till his insolvency, and on his insolvency then to 
pay and apply the income, in such manner and to such 
persons, for the board, lodging, and subsistence of J, 
and his family, as the trustees should think proper, and 
on J.'s death over. J. took the benefit of the Insolvent 
Act. He had three children. His wife was dead, 
The children claimed three fourths of the income, 
admitting that A.'s assignee in bankruptcy was en- 
titled to tlie other fourth, and Lord Langdale, M. R, 
decreed accordingly. 

§ 155. Page v. Way, 3 Beav. 20 (1840). By deed, 
real and personal estate were given to trustees in trust 
to receive the rents and profits, "and pay and apply 
the same, when received, unto or for the maintenance 
and support of A., his wife and children (if any), or 
otherwise, if they should so think proper, permit the 
same rents, &c. to be received by" A. for life, but 
without power to anticipate, and on his death over. 
A. became bankrupt. He had no children. Held, by 
Lord Langdale, M. E., that the assignees took the whole 
income, subject to a proper allowance for the wife, to be 
settled by the master. 

§ 156. Twopeny v. Peyton, 10 Sim. 487 (1840). Prop- 
erty was devised to trustees in trust during the life of 
A. (who was then a bankrupt and insane, and known 
by the testator to be so), to apply the whole or such 
part of the interest, at such times, in such propor- 
tions, and in such manner, for the maintenance and 
support of A. (and for no other purpose whatever), as 
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the trustees should in their discretion think most ex- 
pedient, and subject to this trust the property was 
given to A.'s children. Held, by Shad well, V. C, that 
A.'s assignee in bankruptcy was not entitled to any 
part of the income. 

§ 157. Godclen v. Crowhurst, 10 Sim. 642 (1842). 
Devise to trustees in trust to pay and apply the income 
for the maintenance and support of A. and any wife 
and child or children he might have, and for the educa- 
tion of such issue, or any of them, as the trustees should 
in their discretion think fit; and on the death of A. 
and his wife, then over. A. was adjudged a bankrupt. 
Shadwell, V. C, held that the assignees in bankruptcy 
took nothing. 

§ 158. Lord v. Bunn, 2 Y. & C. C. C. 98 (1843). 
Property was given by deed to trustees in trust to 
apply, lay out, and expend the income in and towards 
the maintenance, clothing, lodging, and support of A; 
and his wife and his children, or any of them, or other- 
wise for his, her, their, or any of their use and benefit, 
in such manner as the trustees should in their discre- 
tion think proper, with a gift over upon A.'s death. A. 
married, had several children, and took the benefit of 
the Insolvent Act. Knight Bruce, V. C, decreed " that 
the trustees have a right to apply the rents among the 
insolvent, his wife and children, or any of them, the 
insolvent, his wife and children, exclusive of any other 
of them," and that any right of the insolvent passed to 
his assignee. 

§ 159. Kearshyy. Woodcock, 3 Hare, 185 (1843). Be- 
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quest to trustees in trust to pay, apply, and dis'jiio%feyQ^ 
the income during the life of either M. or N.,for and 
towards the support and maintenance of A., and of his 
wife and family, or otherwise for his or their benefit, in 
such manner as the trustees should think proper ; and 
after the death of M. and N. in trust to settle and assure, 
or pay and apply and dispose of the principal and income 
to and in trust for, or for the benefit of, A. and his 
family, in such manner as the trustees should, in their 
discretion, thuik proper. A. was married, had children, 
and was adjudged a bankrupt. M. and N. were still 
alive. Wigram, V. C, decreed that A. was not entitled 
to any part of the iacome, separately from his wife and 
children ; and that any interest of A. not required for 
the support and maiatenance of his wife and children 
went to the assignees ; and he referred it to the master 
to inquire whether the income was more than sufficient 
for the maintenance and support of A.'s wife and chil- 
dren, and if so, by how much. 

§ 160. Tounghushaiid v. Crisbonie, 1 Coll. 400 (1844). 
Devise to trustees in trust during the life of J. to raise 
£400 yearly, and to hold the same on trust for the per- 
sonal support, clothing, and maintenance of J., so as not 
to be subject or liable to any of his creditors, or to his 
own control, debts, or engagements, the anniiity to be 
paid to J. till he should attempt to charge or incumber 
it, or until some one should claim it, and from that time 
to be applied by the trustees, or some person under 
their direction, for or towards the personal support, 
clothing, and maintenance of J., and for no other pur- 
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pose whatsoever. J. took the benefit of the Insolvent 
Act. Held, by Knight Bruce, V. C, that his assignees 
were entitled. He said, " I have no doubt." 

§ 161. Rochford v. Hachnan, 9 Hare, 475, 4S0 (1852). 
In this case there was a gift over, but Turner, V. C, 
said that it was settled, without any contravention, 
" that property cannot be given for life, any more than 
absolutely, without the power of alienation being inci- 
dent to the gift." 

§ 162. Wallace v. Anderson, 16 Beav. 533 (1853). 
Property was given by deed to trustees in trust, during 
the life of B., from time to time to pay and apply and 
dispose of the income in such manner, for the main- 
tenance and support, or otherwise for the benefit, of B. 
and his issue by his wife A., as the trustees should think 
proper. In 1848 the wife died. In 1850 B. became 
bankrupt. In 1852 his only child died without issue. 
No question seems to have been made but that the 
assignees were entitled to the whole income after the 
death of the child, and Sir John Eomilly, M. E, de- 
creed this to them, and also all the balance of the income 
accrued before the death of the child, which had not 
been properly applied for its maintenance, support, and 
benefit. The counsel for the assignees had contended 
that they were entitled to half of the income before 
the death of the child. 

§ 163. Holmes v. Penney, 3 K. & J. 90 (1856). A 
life interest belonging to C. was given by him to trus- 
tees on trust during the life of C. to pay, apply, lay out, 
and expend the income in and towards the maintenance, 
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clothing, lodging, and support of C, and his present or 
any future wife, and his children, or any of them, or 
otherwise for their or any of their use and benefit, 
in such manner as the trustees should in their uncon- 
trolled discretion think proper. Held, byWood, V. C, 
that he could not decide what proportion of the income 
C.'s wife and children should take, so as to leave the 
rest of the income to C.'s creditors. In this case, it 
should be noticed, C. was the settlor. See §§ 268 a, 
268 I, post. 

§ 164. In re Sanderson's Trust, 3 K. & J. 497 (1857). 
Devise on trust yearly during the life of J. S. (who was 
imbecile) to pay and apply the whole or any part of the 
rents, issues, and profits for and towards his mainte- 
nance, attendance, and comfort. J. S. afterwards died. 
Held, by Wood, V. C, that J. S. had had a right during 
his life to so much of the income as was necessary for 
his comfort, and that the balance which had not been 
so employed went to the residuary legatees. 

§ 165. In re Coe's Trusts, 4 K. & J. 199 (1858). 
Bequest to trustees on trust to make a weekly allow- 
ance to S. towards his maintenance and support, such 
allowance to be in the discretion of the trustees. The 
testator further declared, that it should be in the dis- 
cretion of the trustees to advance all or any part of the 
principal to S., in or towards his maintenance or ad- 
vancement in the world; it being his wish that S. 
should have the whole benefit of such moneys if he 
should conduct himself steadily and to the satisfaction 
of the trustees, and on his death, if the whole monev 
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had not been advanced, there was a gift over. S. made 
assignments of his interest. The trustees paid the fund 
into court, not sug-gesting that S. had conducted himself 
otherwise tlian steadily and to tlaeir satisfaction. Wood, 
V. C, held that this was a gift of the fund, of which 
the trustees had the discretionary power of depriving 
S , but that they had not exercised the power, and that 
therefore S.'s assignee was entitled to the fund. 

§ 166. The principle upon which these cases go is 
very simple. Whatever rights, legal or equitable, in 
property a man has, those rights are alienable. What- 
ever a man can demand from his tnistees, that his 
creditors can demand from him. All tlie cases are in 
accordance with this principle, except, possibly, the two 
decisions of Shad well, V. C, in Twopeny v. Peyton, 10 
Sim. 487, § 156, aide; and Ooddm v. Growhurst, lb. 642, 
§ 157, ante ; and ia the former of these the cestui que 
trust was known by the testator to be bankrupt and 
insane; while in the latter the bankrupt's interest 
was perhaps not separable from that of his family. 
See § 163, ante, § 176 and note, fost. 

§ 167. It is true that many of these cases were dif- 
ficult to decide, and the correctness of some of the 
decisions may be doubtful, but the difficulty and the 
doubt do not lie in the application of the principle that 
the rights of the cestui que trust are alienable, but in 
determining what his rights are. When property is 
held by trustees to be applied in their discretion for 
the support and maintenance of John Stiles, or of John 
Stiles and others, it is often hard to determine what 



RESTRAINTS ON ALIENATION. 105 

the exact rights of John Stiles are (see § 176, post), yet 
this the courts cannot avoid. If the trustees refuse to 
supply John's needs or wishes, or do not supply them 
as liberally as he thinks they should, and he complains 
to the courts, the courts must determine whether the 
trustees have violated any of his rights. It is often a 
difficult question, but its difficulty does not excuse the 
court from passing upon it. And this is the only diffi- 
culty that arises in cases of alienation by a cestui que 
trust, or of his bankruptcy. It may be hard to deter- 
mine to what he is entitled, but there is no difficulty 
in saying, whatever it may be, it goes to his assignee. 
Whatever amount of the trust fund, principal or in- 
come, a cestui que trust is entitled to, so that he or his 
executors have a right to it against any others of the 
cestuis que trust, that amount is alienable by him ; and 
any discretion which the trustee may have as against 
the cestui que trust in the manner or time of applying 
the fund, is at an end. Such discretion was imposed 
solely for the benefit of the cestui que trust, not at all 
for his assignee. 

§ 168. The decisions of the English Chancery which 
have been cited do not set forth, as has sometimes been 
hinted, any novel doctrines. They are simply applica- 
tions of a principle older than Taltarum's Case. They 
are a part of the struggle of the law against feudalism, 
and against the attempt to give the enjoyment of 
wealth without its responsibilities. They are modern 
only because the special form of dishonesty and family 
pride at which they are aimed are modern. 
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" Queritur ut creacuiit tot magna volumina legia 
In promptu oansa est, crescit in orbe dolus." 

The soundness of these decisions will be further con- 
sidered when the American cases have been examined. 
See also §§ 143, 144, ante. 

§ 169. Before considering the American cases in 
which the validity of equitable life estates have been 
dealt with, two things must be premised with regard 
to the remedy of creditors. And it is the more im- 
portant to do this, because, from failure to observe 
the nature of the remedy sought, inferences have been 
drawn from certain cases which they do not legiti- 
mately support. 

§ 170. First. Wherever there is now a Bankrupt or 
Insolvent Act, it is safe to say that under it equita- 
ble interests of the bankrupt or insolvent debtor pass 
to his assignee ; but where there is no such Act, or ia 
cases where it is not called into operation, there has 
been some uncertainty how far a creditor can proceed 
against his debtor's equitable estate. Generally, in the 
United States, a creditor can have his debt satisfied out 
of his debtor's equitable interests by filing a bill in 
equity or by some statutory proceeding. He is usually 
required to reduce his debt to judgment (see Armstrong 
V. Pitts, 13 Grat. 23, § 248, post), although in Massa- 
chusetts he can, in certain cases, under Pub. Sts. c. 151, 
§ 2, d. 11, maintain a bill to reach his debtor's equita- 
ble interests without first obtaining judgment. Cromp- 
ton V. Ajitlwny, 13 Allen, 33. But see Carver v. Peck, 
131 Mass. 291. Compare also Kempton v. Hallowell, 
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24 Ga. 52, 59. If at the present day in any one of the 
United States there is no remedy for a creditor against 
the equitable interests of his debtor, of course in such 
State equitable interests which grantors or testators 
have declared inalienable cannot be reached by credi- 
tors, not because they are inalienable, but because they 
are equitable. Had they been expressly declared to be 
alienable, the result would be the same. The question 
of the validity of the provision against alienation is 
never reached. 

§ 171. Second. Equitable interests cannot be taken 
on execution at law against the cestuis que trust} There- 
fore, a decision that property given to trustees for the 
support of A. cannot be taken on an execution against 
A., is not a decision that A.'s interest is inalienable, or 
that it cannot be reached by bill in equity, but simply 
that an equitable interest cannot be taken on execution 
at law. Eica v. Burnett, Speer, Eq. 579. loor v. Hodges, 
lb. 593. Roberts v. Hall, 35 Vt. 28. Scott v. Gibbon, 5 
Munf. 86. Scott v. Zoraine, 6 Munf. 117. Roanes v. 



^ By ancient usage, in New Hampshire equitable estates in land 
can be taken on execution. Pritclwrd v. Brown, i N. H. 397. Up 
ham V. Vamey, 15 N. H. 462. Hutchins v. Heiju-ood, 50 N. H. 491 
In Alabama e(juitable interests in personalty can be taken on execu 
tion. M'Grcflor v. Hall, 35 Stew. & P. 397. Lainb v. Jl^rngg, 8 Poit. 
73. Williams v. Jones, 2 Ala. 314. Carleton v. Banks, 7 Ala. 32, 
Branch Bank v. IVilkms, lb. 589. Cook v. Kennerly, 12 Ala. 42, 
Clarke v. Windham, lb. 798. (But see Spears. Walkley, 10 Ala, 
328.) For Virginia cases see § 241 a, post. In Connecticut equitable 
estates in land and interests in personalty can both be taken on exe- 
cution. Davenport v. Lacon, 17 Conn. 278. Johnson v. Conn. Bank, 
21 Conn. 148. 
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Archer, 4 Leigh, 550. Fisher v. Taylor, 2 Eawle, 33. 
.HoldsMp V. Patterson, 7 Watts, 547. Vcmx v. Parke, 7 
W. & S. 19. Bees v. Livingston, 41 Pa. St. 113. Hen- 
derson V. Hill, 9 Lea, 25. Gamble v. Dahney, 20 Tex. 69. 
M'llvaine v. Smith, 42 Mo. 45. Lackland v. Smith, 5 
Mo. App. 153. In several of these cases it is suggested 
that there might be a remedy in equity. See loor v. 
Hodges, Boherts v. ^aZ^, Boanes v. Archer, Gamble v. 
Dabney, M'llvaine v. Smith, and Lackland v. Smith} 

§ 172. When the trustee is one of the cestuis que 
trust, the authorities differ on the question wliether he 
has any interest which can be taken on execution. In 
New Jersey, in Bolles v. State Trust Co. 12 C. E. Green, 
308, tliere was a devise to A. and his wife of the use 
and full enjoyment of real and personal estate during 
their joint lives, for their support, and the support, 
maintenance, and education of their children, with re- 
mainder to the children. The interest of A. in the 
estate was seized on execution against him. It was 
held that the sale would not be enjoined, for that A. 
took a beneficial interest, and so far as lie had such in- 
terest it united witli his legal estate, and gave him an 
interest which could be taken on execution. And see 
Hobbs V. Smith, 15 Ohio St. 419, where there was a de- 
vise to A. for ninety-nine years, remainder to his chil- 
dren should he have any, A. to support himself and his 

1 In Lindsay v. Harrison, 8 Ark. 302, a slave given to trustees in 
trust for a woman absolutely, and by them delivered to her, was held 
subject to execution for her husband's debts. But this was because 
the court held the legal title to have passed to her. 
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family, if he ever had one, from the land, and the land 
not to be taken on execution for A.'s debts. A. never 
had any family, and the land was sold on execution 
against him. .It was held that the term for ninety- 
nine years passed to tlie purcliaser at the sheriff's sale, 
subject, at the most, to an equitable claim by some of 
A.'s family to support, and that it would be time 
enough to decide such a claim when it was presented. 
In South Carolina, on the other hand, Jones v. Fort, 
1 Eich. Eq. 50, slaves were conveyed to A. in trust for 
the use of A. and his wife during his wife's life, and on 
her death over, and it was held that A. had no interest 
which could be taken on execution. And the same 
ruling was made in Wylie v. White, 10 Eich. Eq. 294, 
where there was a bequest to A. for life of tlie use and 
benefit of slaves, tlie slaves not to be disposed of by 
him or any other person whatsoever, but to remain ex- 
clusively for the annual support of A. and his family ; 
the court adding, that whatever remedy A.'s creditors 
had against his interest in the slaves was in equity.^ 
So in Alabama, Fellows v. Tann, 9 Ala. 999. A slave 
girl was conveyed by deed to J., " and the heirs of her 
body," " on the following terms, that is to say : I leave 
the said girl to J. during her, the said J.'s natural life, 
forever, and the heirs of her body, with this condition, 
that the said girl shall be under the entire control and 
management of J. in the most profitable and useful 
way, for the use and support of J. and her heirs, dur^ 

1 A remedj' was given in equity in a like case, CrcigMon v. Clifford, 
6 South Car. 188. 
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ing their natural life. After the death of the said J. 
the said negro girl shall be equally divided among the 
heirs of the said J." J. afterwards married. Held, that 
tire slave could not be taken on execution against J.'s 
husband. Whether the wife's interest could be readied 
by tlie liusband's creditors on a bill in equity was a 
matter on which the court declined to express an opin- 
ion. See M'Laurine v. Monroe, 30 Mo. 462. White v. 
White, 30 Vt. 388. 

§ 173. As an equitable interest cannot be taken on 
execution, so it is not the subject of garnishment on 
foreign attachment, or, as it is generally called in New 
England, trustee process. Hoyt v. Swift, 13 Vt. 129. 
WelUr V. Wcller, 18 Vt. 55. White v. White, 30 Vt. 
338. Easierhj v. Keney, 36 Conn. 18. In Pennsyl- 
vania, however, property was given in trust to pay the 
income to A. for his Ufe, for his own use and benefit, 
or to such person as he might authorize, and the trus- 
tee was summoned as garnishee of A. The coiirt held 
that the trust fund was liable to A.'s creditors. Girard 
Ins. Co. v. Chambers, 46 Pa. St. 485. See § 231, post 

§ 174. The Statute of Frauds (29 Car. II. c. 3), 
§ 10, enacted that execution miglit be had of all 
" such lands, tenements, rectories, tithes, rents, and he- 
reditaments as any other person or persons be in any 
manner of wise seised or possessed, or hereafter shall 
be seised or possessed, in trust for him against whom 
execution is so sued." This section of the statute has 
been re-enacted in several of the United States, but it 
has everywhere been held to apply only when the 
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cestui que fncsi has the entire equitable interest. Doe 
d. Hull V. Greenhill, 4 B. & Aid. 684. Harris v. Booker, 
4 Bing. 96. Harris v. Fugh, lb. 335. Lynch v. Utica 
Ins. Co. 18 Wend. 236. Ontario Bank v. Boot, 3 Paige, 
478. Broum v. Graves, 4 Hawks, 342. Battle v. Pet- 
way, 5 Ired. 576. Thorapson v. Ford, 7 Ired. 418. And 
see Fresley v. Badgers, 24 Miss. 520. And therefore 
an equitable life estate cannot be taken on execution 
under this statute.^ 

§ 175. Having eliminated these cases, we have now 
to take up the American authorities bearing on the 
question how far equitable rights, declared or intended 
to be inalienable, can be assigned by a cestui que trust, 
or made available for his creditors by proper proceed- 
ings in equity. Decisions or dicta upon this question 
are to be found in eighteen of the United States, — Ala- 
bama, Arkansas, Connecticut, Georgia, Kentucky, Mas- 
sachusetts, Missouri, New Jersey, New York, North 
Carolina, Ohio, Pennsylvania, Ehode Island, South 
Carolina, Tennessee, Vermont, Virginia, and Wisconsin. 
In Maryland and Indiana the point has been raised, 
but not decided. Heald v. Heald, 56 Md. 300, 308. 
Martin v. Davis, 82 Ind. 38. 

§ 176. In the Virginia cases the trusts which have 
come up for decision have been for the benefit of more 
than one cestui que trust ; — e. g., husband and wife, 

' This provision of the Statute of Frauds, it should also be observed, 
applies only to realty; it does not affect chattels real. Scolt v. Scholcy, 
8 East, 467. Mdcalf v. Scholey, 2 B. & P. (N. R.) 461. Or chattels 
personal. Caillaud v. Estwich, 2 Anst. 381. Hendrick v. Bobinson, 
2 Johns. Ch. 283, 312. 
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Perkins v. Dickinson, 3 Grat. 335 ; or mother and chil- 
dren, Nickell V. Randly, 10 Grat. 336 ; and in these, in 
accordance with Goclden v. Croivhnrst, 10 Sim. 642, 
§ 157, ante, and Holmes v. Penney, 3 K. & J. 90, § 163, 
ante, and § 268 i, post, the court held that no one ces- 
tui que trust had a separable interest which could be 
reached by his or her creditors. The general question 
of the rights of the creditors or assignees of a cestui 
que trust, when there is but one, are not touched upon. 
The Virginia cases will be stated more at length, 
§§ 241-249, i)ost} 

§ 177. In eleven of the other seventeen States, the 
question has been decided ; in six there are only dicta. 
Of the eleven States in which decisions have been 
made, the courts of eight have held all restraints 
against alienation on equitable life interests invalid. 
In one State the decisions are conflicting, the latest 
being in accord with the doctrine generally held. In 
only two States are such restraints held legal. Such re- 
straints have been adjudged bad in Ehode Island, New 

• On the question of separable interests, see also PJppon v. Norton, 

2 Beav. 63, § 154, ante; Page v. IVay, 3 Beav. 20, § 155, ante; God- 
den V. Crowhnrst, 10 Sim. 642, § 157, ante ; Lord v. Bunn, 2Y.&C. 
C. C. 98, § 158, ante; KearsleijY. Woodcock, 3 Hare, 185, § 159, ante; 
Wallace v. Jnderson, 16 Beav. 533, § 162, ante ; Holmes v. Penney, 

3 K. & J. 90, § 163, ante; Kempton v. Hallowell, 24 Ga. 52, 58, § 184, 
post; Uugely v. Piobinson, 10 Ala. 702, § 185, post; Hill v. McRae, 27 
Ala. 175, § 186, post; Robertson v. Johnston, 36 Ala. 197, § 187, post; 
Jones v. Eeese, 65 Ala. 134, § 188, post; Cosby v. Fernuson, 3 J. J. 
Marsh. 264, § 203, iiost; Flournoy v. Johnson, 7 B. Monr. 693, 696, 
§ 118, ante, § 204, post; Foster v. Foster, 133 Mass. 179, § 240c, post ; 
Durajit V. Mass. Hosp. Life Ins. Co. 2 Lowell, 575, § 266, post; and 
the cases cited in § 172, ante. 
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York, North Carolina, South Carolina, Georgia, Alabama, 
Tennessee, and Ohio ; in Kentucky the decisions con- 
flict ; ^ and in Pennsylvania and Massachusetts " spend- 
thrift trusts,'' so called, are allowed. Of the six States 
in which dicta only are to be found, in New Jersey, 
Missouri, Arkansas, and Wisconsin, they accord with 
the weight of authority ; in Vermont a dictum has been 
supposed, probably incorrectly, to be to the contrary ; ^ 
and in Connecticut they conflict,^' — that is, the decis- 
ions and dicta in twelve States are agamst the validity 
of such restrictions ; in two, or at tlie most three 
States, they favor them ; and in two they conflict ; the 
later decisions and dicta in these last two States being 
against the vaUdity. 

§ 178. The most convenient mode of considering the 
cases will be to take them by States. I. Kestrictions 
on alienation invalid. (A.) Decisions : Eliode Island, 
New York, North Carolina, South Carolina, Georgia, 
Alabama, Tennessee, Ohio. (B.) Dicta : New Jer- 
sey, Missouri, Arkansas, Wisconsin. — II. Conflicting. 
(A.) Dicta : Connecticut. (B.) Decisions : Kentucky. 
— III. Eestrictions on alienation valid. (A.) Dictum : 
Vermont. (?) (B.) Decisions : Pennsylvania, Massachu- 

^ The one case in favor of the validity, IVhite v. Thomas, 8 Bush, 
661, § 208, post, is opposed to several cases, both earlier and later. 
See § 211, post. 

^ This single dictum in White v. PFIiite, 30 Vt. 388, sometimes cited 
as favoring the validity of such restrictions, will be shown to have no 
such meaning. See § 212, ^osi. 

8 But the earlier dicta in Leavitt v. Beirne, 21 Conn. 1, § 196, post, 
in favor of the validity, are overruled by later dicta to the contrary. 
Easterly v. Keney, 36 Conn. 18, 19, 22, §§ 198, 199, post. 
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setts. After the States will be considered the decisions 
and dicta in the Federal courts. 

§179. Rhode Island. — Tillinghast v. Bradford, 5 
R I. 205. Devise to T. in trust to pay the income to 
H. for life, the payments to be made from time to time, 
not in the way of anticipation, nor to his assigns, and 
to be for his sole and separate use. H. assigned all 
his estate for the benefit of his creditors. It was held, 
after very full argument, that the assignee was entitled 
to have the income paid over to him during H.'s life. 
The court say : " This has been the settled doctrine of 
a court of chancery, at least since Brandon v. Robinson, 
18 Ves. 429, and, in application to such a case as this, 
is so honest and just that we would not change it if 
we could. Certainly no man sliould have an estate to 
live on, but not an estate to pay his debts with. Cer- 
tainly property available for the purposes of pleasure 
or profit should be also amenable to the demands of 
justice." 

§ 180. Ntw Yorlc. — The rules of law and equity 
with regard to trusts were wholly abrogated in New 
York by the Eevised Statutes of 1828, which now gov- 
ern the entire subject ; and therefore the decisions of 
the courts would throw no light on the question we are 
now considering, was there not, fortunately a case which 
fell outside the Eevised Statutes, and which shows that 
the doctrines of equity are fully accepted in that State.^ 

1 The decisions under the New York Statutes, which are sometimes 
wrongly referred to, as if they bore on the general question, are col- 
lected in Appendix I. 
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In Bryan v. Knickerbacker, 1 Barb. Cli. 409, by deed 
executed before the Eevised Statutes, and to which 
therefore they did not apply, real and personal property 
were given to trustees in trust, to apply, from time to 
time, so much of the rents and income to the use and 
support of the grantor, and of his family, if he should 
marry and have a family, during his life, as the trustees 
should deem discreet and reasonable, and to accumulate 
the residue of the rents and income for the benefit of 
the grantor's heirs. The grantor never married, and 
the trustees allowed him $900 a year, and accumu- 
lated the residue. It was held by Buggies, V. C, 
and on appeal by Walworth, C, that this allowance 
was liable for the grantor's debts. The case was not 
rested, as in truth it might well have been, on the 
ground that the trust, being created by the grantor, 
was wholly void as to him, but was treated as if the 
trust had been created by a stranger, and the decision 
was supported by Green v. Spicer, 1 Euss, & Myl. 395, 
and Piercy v. Roberts, 1 Myl. & K. 4. 

§ 181. Besides this decision the dicta in New York 
are to the same effect. In Ravens v. Healy, 15 Barb. 
296, property was given to H. in trust "for the ben- 
efit of my son J., and to be paid to him in small 
sums, for the support of himself and family, or other- 
wise as said H. shall decide, or for a home to be kept 
in trust for said J." It was held that the property 
could be reached by judgment creditors, the provis- 
ions of the statutes with regard to inalienability of 
trust estates applying only to life interests. The court 
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says : " The cases of Green v. Spicer, Piercy v. Roberts, 
and Snowdon v. Dales, have been repeatedly sanctioned 
by our courts as containing the true rule, and are deci- 
sive of this case." In Bramliall v. Ferris, 14 IST. Y. 41, 
44, Comstock, J. says that, if a bequest had been given 
" absolutely for life, vrith no provision for its earlier ter- 
mination, and no limitation over in the event specified, 
any attempt of the testator to make the interest of the 
beneficiary inalienable, or to vi^ithdravs' it from the 
claims of creditors, would have been nugatory. Such 
an attempt vfould be clearly repugnant to the estate in 
fact devised or bequeathed, and would be ineffectual 
for that reason, as well as upon the policy of the law. 
{The Blackstone Bank v. Davis, 21 Pick. 42. IlaUett v. 
Thompson, 5 Paige, 583. Graves v. Dolphin, 1 Sim. 66. 
Brandon v. Robinson, 18 Ves. 429.)" And in Rome Ex- 
change Bank v. Eames, 4 Abb. Ct. App. 83, 99, Denio, 
C. J. says : " It is against general principles that one 
should hold property, or a beneficial interest in prop- 
erty, by such a title that creditors cannot touch it. But 
our statute expressly permits such arrangements." See 
too Hallctt V. Thompson, 5 Paige, 583, citing, with ap- 
proval. Graves v. Dolphin, Brandon v. Robinson, Green 
V. Splicer, and Piercy v. Roberts; and compare Degraw 
V. Clason, 11 Paige, 136 ; Graff v. Bonnett, 31 N. Y. 9, 
25, per Denio, C. J.; Brown v. Harris, 25 Barb. 134; 
Ireland v. Ireland, 18 Hun, 362. 

§ 182. North Carolina. — Property was devised to T. 
in trust to apply annually the rents and profits to the 
use and benefit of C. during C.'s life, " so that they be 
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not subject to be sold or disposed of by " C, or " antici- 
pated by him, or be in any manner subject to his debts 
or contracts." Held, that C.'s interest was assignable. 
Bich V. Pitchford, 1 Dev. & Bat. Eq. 480. Bequest to 
trustees in trust for the use and support of W. and S. 
for their lives, to be applied to their support, and not to 
be subject to their disposal or debts. W. died. Held, 
that S.'s interest was assignable. Pace v. Pace, 73 N". C. 
119. See dicta accordingly in Bank of the State v. For- 
ney, 2 Ired. Eq. 181, 184, and especially in Mehane v. 
Mebane, 4 Ired. Eq. 131, where the interest was absolute, 
and not for life. 

§ 183. South Carolina. — Heath v. Bishop, 4 Eich. 
Eq. 46. Property was conveyed to T. in trust to pay 
to C. the net income " for the better support and main- 
tenance of the said C," and on C.'s death over. The 
court held that C.'s interest was liable in equity for 
his debts, citing the cases in the English Chancery, 
and laying down the doctrines of equity with clear- 
ness and precision. 

§ 184. Georgia. — Kem,pton v. Hallowell, 24 Ga. 52. 
Property of a woman was at her marriage settled on 
trustees ia trust to and for the joint use and benefit of 
husband and wife, during their joint lives, but not to be 
subject in any way or manner to the debts, contracts, 
or engagements of the husband. It was held that the 
husband's interest in the income could be reached in 
equity by his creditors. In Bailie v. McWhorter, 56 
Ga. 183, property was devised to trustees in trust for 
the sole use and benefit of A. during his life, permit- 
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ting him, in the discretion of the trustees, to have 
such control over the property, and such only, as 
might be compatible with preserving it unimpaired 
for his maintenance, free from all liability for any of 
his debts or contracts, and on his death over. Held, 
that the income of the trust fund was liable for the 
debts of the cestui que trust, and that a receiver should 
be appointed. 

§ 185. Alabama. — Rugely v. Robinson, 10 Ala. 702. 
Devise to A. and his heirs, in trust for the benefit of E., 
" but the same shall not be subject to the payment of 
any debt that he may owe, but the same shall be held 
for the use and benefit of E. and his family," during E.'s 
life, and on his death over. Held, that so far as the gift 
included property which was intended to be used jointly 
by E. and his family, in specie, as a house, furniture, &c., 
it was incapable of severance, and could not be reached 
by E.'s creditors ; that so far as it consisted of other 
property E. and his family took equal shares; and that 
E.'s share was subject in equity to the payment of his 
debts. Collier, C. J. dissented, on the ground that the 
interest of E. was not separable from that of his fam- 
ily ; but all the judges fully recognized the soundness 
of Brandon v. Robinson. See s. C. 19 Ala. 404. 

§ 186. Hill V. McRae, 27 Ala. 175. Devise to L. in 
trust for the use and benefit of T., the same to be held, 
used, and managed by L., L. from time to time to pay 
over to T. such part of the income (or the whole thereof 
if required) as might be " necessary for the comfortable 
and reasonable support of the said T., and of his wife 
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and children, should he have any, the same to be used 
by the said T.," and L. was " expressly forbidden to pay 
any of the debts of the said T.," and on T.'s death over. 
T. afterwards married. Held, that T.'s interest could 
not be reached by a judgment creditor, on the ground 
that it was not separable from his wife's. 

§ 187. Bolertson v. Johnston, 36 Ala. 197. Property 
was held in trust for the use and behoof of Delilah 
Johnston, and the heirs of her body begotten or to be 
begotten, free from her husband's control and debts, 
and upon further trust that the trustee should and 
would permit all or such portion of said property to be 
under the control of said Delilah as " may be necessary 
for the comfort and welfare of her and her children," 
but the trustee to have the right to take possession of 
the property should he deem it necessary or proper, and 
so to employ and manage the same as should be to the 
true interest and benefit of the said Delilah and her 
children, with a gift over at her death to her husband, 
if she died before him without issue. The husband 
died. Held, that Delilah's share of the income was 
liable to her debts. 

§ 188. Jones v. Reese, 65 Ala. 134 Devise to D. in 
trust " for the use, benefit, and behoof " of the testator's 
son L. for life, " the rents and profits thereof to be dis- 
creetly used for the genteel and comfortable support and 
maintenance of my said son, also for any family he may 
hereafter have ; and whenever there shall accrue any 
surplus of rents and profits, not needed for the pur- 
poses above set forth, then the said trustee shall invest 
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the same judiciously, with the same uses, trusts, and 
limitations here made. It is distinctly my will that in 
no event shall the corptos of the property bequeathed 
and devised unto my said son, or any investment of 
property made as above directed by the said trustee, 
ever be liable for the debts and contracts by him, my 
said son, nor shall the rents and profits be liable, only 
on contracts for necessaries '' ; and on L.'s death over. 
Held that a mortgage by L. and his wife on their inter- 
est in the property, although not for necessaries, was 
valid, and that their interest was separable from that 
of their children. Hill v. McBac, 27 Ala. 175, was 
distinguished on the ground that the interest of the 
debtor was in that case not separable from the in- 
terest of others. The same decision has been made 
in the case of absolute interests. Smith v. Moore, 37 
Ala. 327. Taylor v. Harwell, 65 Ala. 1. See §§ 115, 
117, ante} 

§ 189. Tennessee. — In the Code, §§ 4282-4284, it 
is provided that a judgment creditor may file a bUl in 
equity to subject to the satisfaction of the judgment 
property held in trust for the debtor which cannot be 
reached by execution, "except when the -trust has been 
created by, or the property so held has proceeded from, 
some person other than the defendant himself, and the 
trust is declared by will duly recorded, or deed duly 

1 These decisions in Alabama as to the severableness of the interests 
of cestuis que tnist when there are more than one of them, should be 
compared with the English and Virginia decisions, §§ 154, 155, 157, 
159, 162, 163, 176, ante; 242, 244-246, 248, post. And see note to 
§176. 
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registered." This was formerly interpreted as meaning 
that, if the trust property had proceeded from some 
person other than the defendant himself, and the trust 
was declared by will duly recorded, or deed duly regis- 
tered, it could not be reached by bill in equity. John- 
son V. Hurley, 3 Tenn. Ch. 258. Stav.h v. Williams, 5 
Lea, 458. And see Nichols v. Levy, 5 Wallace, 433. 

§ 189 a. But in Turley v. Massengill, 7 Lea, 353, the 
testator devised all his property to his son, and, by codi- 
cil, directed that it should be vested in a trustee for the 
use and benefit of the son, and that no part of it should 
be liable for any debt of the son, but that the son might 
use the rents and profits for his support and that of the 
testator's wife, and should have the right to dispose of 
it by will. The testator's widow died. It was held that 
a judgment creditor of the son could maintain a bill in 
equity to have the property applied to his debt. The 
son's interest seems to have been considered an absolute 
legal estate in fee, and not an equitable life estate, but 
the court quote with approval the remark of Swayne, 
J., in Nichols v. Levy, 5 Wall. 433, 441, that "it is a 
settled rule of law, that the beneficial interest of the 
cestui que trust, whatever it may be, is liable for the 
payment of his debts. It cannot be so fenced about by 
inhibitions and restrictions as to secure to it the incon- 
sistent characteristics of right and enjoyment to the 
beneficiary and immunity from his creditors." 

§ 189 &. A very recent decision of the Supreme 
Court of Tennessee has settled the law for that State. 
In Hooberry v. Harding, 3 Tenn. Ch. 677; s. c. on 
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appeal, 10 Lea, 392 ; Eachel Stump devised and be- 
queathed property, real and personal, to trustees in 
trust to suffer and permit her son, Philip S. Stump, 
during his hfe, to have and receive from the income 
of the property, for his support and maintenance, such 
sums and amounts as he might deem proper, " in such 
manner, however, as that the same shall not be liable 
to his debts, or for contracts made by him " ; and in 
trust to suffer and permit said son "to have and to 
exercise such control over the slaves and real estate 
hereby bequeathed and devised, in the cultivation and 
renting of the one or hiring or working the others, for 
one year at a time, as he, said Philip S., may deem 
proper ; in such manner, however, only that said Philip 
S. may derive a support therefrom, and that the same 
shall not be liable for his debts or contracts ; it being 
my intention to provide for said Philip S., out of the 
issues of said property, a sum sufficient for his support ; 
of the amount of which sum said Philip S. is to be 
judge." There was a gift over on the son's death to his 
children. The testatrix added : " I hereby declare it to 
be my intention, by the bequest and devise to trustees 
above, to provide a support for my son Philip S. out of 
my estate, and not to vest in him any interest in said 
property which may or can be subjected to debts or 
contracts made or entered into by him." A creditor of 
the son recovered judgment against him and levied exe- 
cution on his interest in the land and on the produce 
of the land. The son and his children filed a bill to 
enjoin any sale on the execution, and thereupon the 
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creditor filed a cross-bill in which he sought to subject 
the profits of the land and the son's interest in it to the 
satisfaction of his judgment. Chancellor Cooper held 
that the trust was an active one ; and that therefore the 
son had only an equitable interest, which could not be 
taken on execution ; and that the sections of the Code 
above cited (§ 189, ante) prevented the creditor from 
having any remedy in equity. The case was carried 
by appeal to the Supreme Court. There the decision 
of the Chancellor that the trust was an active one, and 
that therefore the son had only an equitable interest 
which could not be taken on execution at law, was 
affirmed ; but his ruling on the other point was re- 
versed, and it was held that, notwithstanding the lan- 
guage of the Code, the life estate of the son was subject 
in equity to the satisfaction of the judgment against 
him. There never seems to have been any doubt in 
Tennessee that, apart from statute, restraints upon the 
alienation of equitable life interests are invalid; and 
this last decision settles that the language of the Code, 
strong as it is, does not make them good. 

§ 190. Ohio. — Wallace v. Smith, 2 Handy, 79. De- 
vise to A. and his heirs in trust for the benefit of S., 
the income to be paid only on the order or receipt of 
S., and ho part or amount of the income to become due 
or payable to S. until he should make personal appli- 
cation or draw an order therefor. The trust to cease 
on S.'s death, and the property to go over. It was held 
that S.'s life interest was subject in equity to his debts. 
In Rohhs v. Smith, 15 Ohio St. 419, a provision that a 
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.term should not be held liable to the debts of the lessee 
was held void. See § 278, post} 

§ 191. "We now come to the States, where there is 
no decision directly involving the invalidity of legal 
restraints on the alienation of equitable life estates, but 
where the courts have declared that such restraints are 
invalid. — New Jersey. In this State the matter is reg- 
ulated by legislation. A statute, copied from the New 
York Eevised Statutes (see § 281, post), provides that a 
judgment creditor may file a bill ia equity to have the 
judgment satisfied out of any property held in trust for 
the defendant, " except when such trust has been cre- 
ated by, or the fund so held in trust has proceeded 
from, some person other than the defendant himself." 
K J. Sts. (Eev. of 1877), p. 120, § 88. This has been 
construed to mean that, where a trust has been created 
by, or a fund held in trust has proceeded from, some 
person other than the cestui que trust, a judgment cred- 
itor of the latter cannot reach it. Johnson v. Wood- 
ruff, 4 Hal. Ch. 120, 729. Frazier v. Barnum, 4 C. E. 
Green, 316. Force v. Brown, 5 Stew. (32 N. J. Eq.) 
316. Eardenburgh v. Blair, 3 Stew. (30 E". J. Eq.) 645, 
overruling s. C. lb. 42. 

§ 192. The general principle, then, apart from stat- 
ute, would not have come up in this State, except that 
in Hardenburgh v. Blair, 8 Stew. 42, the Chancellor 

^ In Wallace v. McMicken, 2 Disney, 564, there was a devise of an 
annuity to A. in trust for tlie use and benefit of his wife and family 
during his life, and not to he subject to A.'s debts. It was held that 
" family " did not include A. himself. 
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thought that the statute did not apply, and therefore 
had to consider the general rule of equity. Property 
was given by will to executors in trust to pay to A-. 
the income during his life "in such manner and in 
such amounts as the executors should deem most pru^ 
dent." The Chancellor, after discussing the authorities, 
held that A.'s interest could be reached by his judgment 
creditors. The Court of Appeal held that the statute 
did apply, and therefore had no occasion to pass upon 
the general question ; but the opinion of the Chancellor 
shows that, apart from statute, the law in New Jersey 
is not different from that which prevails generally 
elsewhere.! See Wells v. Mi/, 3 Stockt. 172 ; and com- 
pare Bolles V. State Trust Co. 12 C. E. Green, 308, stated 
§ 172, ante. 

§ 193. Missouri. — Mcllvaine v. Smith, 42 Mo. 45 ; 
Lackland v. Smith, 5 Mo. App. 153. A. caused land to 
be conveyed to B. in trust to pay the net rents quarterly 
to A. for life, such payments to be made only to A. in 
person or order, without any power of anticipation ; and 
if A. should attempt to anticipate any quarter's income, 
such quarter's income should be accumulated for those 
in the remainder ; with remainders over. It was held 
that, although A.'s interest could not be taken on exe- 
cution, it might be reached by creditor's bill. In this 
case the cestui que trust was the real settlor, but the 
court approve the general doctrine as laid down in 
Brandon v. Robinson. 

1 Attached to the report of the Chanoellor's decision is a long and 
useful note by the learned reporter. 
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§ 194. Arlcansas. — In Lindsay v. Harrison, 8 Ark. 
302, the poiat decided in which is stated svpra, § 171, 
note, the court say (p. 311): "It is impossible to tie 
up the use and enjoyment of a personal chattel so 
as to create in the donee an unlimited estate, which he 
may not alien. Even a life estate cannot be so limited 
and restricted. Woodmeston v. Walker, 2 E. & Myl. 
197. Massey v, ParJcer, lb. 174. Brown v. Pococlc, lb. 
218. Brandon v. Bohinson, 18 Ves, 429. Such fetters 
may be imposed upon the estates of married females, 
or estates settled upon females in contemplation of 
marriage during coverture, but they cease upon the 
determination of the coverture." 

§ 194 a. Wisconsin. — In Bridge v. Ward, 35 Wis. 
687, 690, as to which see §§ 24, 134, ante, the court 
cite with approval the language of 2 Eedfield on 
Wills, 668, — that property cannot be given either 
for life or absolutely, without the power of alienation 
being incident to the gift. See McCleary v. Ellis, 54 
Iowa, 311. 

§ 195. Connecticut. — In this State there are no decis- 
ions. The dicta are conflicting. In Doncdds v. Plurrib, 
8 Conn. 447, a testator devised all his estate, real and 
personal, to his grandchildren, on the death of his 
daughter A., the wife of K., and added : " But the use 
and improvement of my estate I will shall be for the 
support of my daughter A. and her children during her 
life ; and for that purpose I constitute " D. and said A. 
trustees "to carry the same into effect." Held, that 
one who had supplied necessaries to A. and her children 
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on the credit of this trust fund could maintain a bUl in 
equity to be paid out of it. 

§ 196. Leavitt v. Beirne, 21 Conn. 1. Property was 
devised to a married woman, M., for the exclusive use 
of herself and her children, free from the debts and con- 
trol of her husband; and to secure the same to their 
unimpaired enjoyment, he gave the property in trust, 
with full authority to apply the property as to the 
trustee should seem best for their exclusive benefit 
during the life of M. ; and on her death to divide the 
same among her children. It was held (by three judges 
to two) that the principal of the trust fund was not 
liable for debts contracted by M. This case is impor- 
tant here only for a dictum of Waite, J. He says (pp. 
8, 9): "A man may have a son so fallen into vicious 
habits as to be utterly unfit for the management of any 
property. A gift to him might be worse than useless. 
That son may have a wife and children whom he en- 
tirely neglects. The father [may] be both able and 
willing to make ample provision for them, and save 
them from, being a public burden ; but he can do noth- 
ing through the instrumentality of his son. But may 
he not through the intervention of trustees, in whom he 
can confide, and place property in their hands for the 
benefit of his son and family, beyond his control ? " 

§ 197. Farmers' Savings Bank v. Brewer, 27 Conn. 
600. Property was devised to trustees on trust to pay 
the income to W. semiannually for life, with gift over 
on his death. Held, that W.'s equitable life iuterest 
was assignable. The court say (pp. 606, 607): "We 
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have no occasion to consider the question that has been 
made before us, as to the effect of a provision against 
alienation." 

§ 198. Easterly v. Keney, 36 Conn. 18. Devise to a 
trustee in trust " to pay to A., and this devise is for 
the purpose of securing to said A. the rents, use, and 
benefits of said devise, exclusive to all other persons. 
Said trustee is hereby directed to pay to said A., or 
to his written order, made annually, the rents, profits, 
and issues of said building hereby devised ; and this 
devise is not to enure, in any manner, for the use and 
benefit of any creditors of said A., but is hereby in- 
tended to be for the only use and benefit of said A., 
and for such use and purpose only as he shall annually 
appoint." The court said: "If an equitable or legal 
interest in land is devised, and it becomes vested in 
the devisee, it is subject to all the incidents of owner- 
ship in his hands, and may be taken by creditors, as 
freely as any other property of the debtor, although 
the testator may have strongly expressed his intent 
to the contrary." " The clause in the devise, that the 
rents and profits shall in no case enure to the benefit 
of the creditors of Goodwin, can have no effect. If the 
income was his, it was his for all purposes, like any 
other property. The testatrix should have conferred 
upon the trustee discretionary power of appropriation, 
if she desired to deprive the cestui que trust of owner- 
ship of the rents and profits before they should be 
paid to him." (pp. 19, 22.) It was held that rents and 
profits in the hands of the trustee could be reached by 
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foreign attachment ; but that there was no law or 
practice that would enable a creditor, by the aid , of a 
petition, to seize rents and profits that might hereafter 
accrue or come into the hands of the trustee. 

§ 199. This opinion shows: (1.) That a creditor can- 
not, in Connecticut, reach an equitable interest in rents 
and profits not yet accrued ; hut this has nothing to do 
with any restraint imposed upon the alienation of such 
interest ; if no restraint had been imposed, the result 
would have been the same. The rents and profits yet 
to accrue cannot be reached, because they are an equi- 
table future interest, not because they are an inalien- 
able interest (see § 170, ante). (2.) That an assignee, 
either voluntary or in bankruptcy, would take the 
entire interest of the cestui que trust in the rents and 
profits, " like any other property,'' despite any intended 
restraints. There is no judgment on this last point, it is 
true, for the case did not arise ; but the opinion leaves 
no doubt as to the views of the court, and makes it clear 
that the dictum cited above from Leavitt v. Beirne, § 196, 
ante, is not now law in Connecticut, if indeed that dic- 
tum, means anything more than that, by giving a trus- 
tee discretionary power to whom to pay a trust fund, it 
may be protected against the debts of any particular 
cestui que trust. 

§ 200. Kentuchy. — There have been several cases in 
Kentucky on this matter. The main current of author- 
ity is entirely coincident with that generally prevailing ; 
but there is one case not to be reconciled with it, 
which will be mentioned in its order. 
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§ 201. Eastland v. Jordan, 3 Bibb, 186. A. con- 
veyed a slave to J. in trust that the proceeds of his 
hire should be applied to the maintenance of C. during 
his life. Ky. St. Dec. 19, 1796, § 13, provides that 
"estates of every kind, holden or possessed in trust, 
shall be subject to like debts and charges of the persons 
to whose use or for whose benefit they were or shall be 
respectively held or possessed, as they would have been 
subject to if those persons had owned the like interest 
in tlie things holden or possessed as they own or shall 
own in tlie uses or trusts thereof." The effect of this 
statute was to make estates which were before liable 
for debts only in equity now liable at law. It was 
held that the slave could be taken on execution against 
C. for at least C.'s life. 

§ 202. Jones v. Langhorne, 3 Bibb, 453. It was here 
decided that slaves held in trust could, under the stat- 
ute cited above, be taken for the debts of the cestui que 
trust. The terms of the trust are not stated. So 
Anderson v. Briscoe, 12 Bush, 344. See Blanchard v. 
Taylor, 7 B. Monr. 645. 

§ 203. Coshj V. Ferguson, 3 J. J. Marsh. 264. A. 
conveyed property to trustees in trust, " for the beneflt 
of himself and family, the mterest to be appropriated 
to the maintenance and use of his family and himself 
during their lives." It was held that the deed could 
not be set aside as fraudulent ; but that A.'s interest 
could be reached under Ky. St. Dec. 17, 1821, § 6, 
which provides that a judgment creditor, after execu- 
tion returned unsatisfied, may reach by bill in equity 
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" any choses in action belonging to the debtor, and also 
any equitable or legal interest in any estate, real, per- 
sonal, or mixed, which the debtor may be entitled to." 
The court say : " His maintenance (if this be the only 
interest) must require an annual, or perhaps daily, 
appropriation by the trustee of a portion of the trust 
fund. To that extent, certainly " A. " has an interest 
in the trust property, and his creditors are in equity 
entitled to it." 

§ 204. Flournoy v. Johnson, 7 B. Monr. 693. A. 
devised property to B. for the " special use and benefit 
of C. and his family, if he should have one." It does 
not appear whether the interest was for life or absolute. 
It was held that C.'s interest could be reached by his 
creditors on bill in equity. 

§ 205. Popa V. Mliott, 8 B. Monr. 56. Executors 
were directed to dispose of the testator's estate " as fol- 
lows : .... for the support of my son E. twenty -five 
dollars per month." It was held (p. 62) that this inter- 
est of E. could not be reached by a creditor on bill in 
equity against E., because the creditor had not recov- 
ered judgment, and taken out execution as required by 
Ky. St. Dec. 17, 1821, § 6, cited in § 203, ante. It is 
important to notice this case, because it is often re- 
ferred to (e. g. in Mclwls Y.Eaton, 91 U. S. 716, 728, 
729) as deciding that a fund for the support of a per- 
son is not liable for his debts, whereas what it decided 
was that under the Kentucky statute (which accords 
in this point with the general doctrines of equity, see 
§ 170, ante) a creditor could not maintain a bill in 
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equity to reach an equitable interest of his debtor 
without obtaining a judgment. It is true that thq 
dicta of the judge go beyond this, but those dicta 
are inconsistent both with the earlier and later de- 
cisions in Kentucky. 

§ 206. Samuel v. Salter, 3 Met. 259. Devise to A. 
in trust out of the income to furnish to B., from time 
to time, as he might need the same, such sums as might 
be sufficient for his reasonable and comfortable support 
during his life ; any surplus of income, after furnishing 
such maintenance, to be divided among B.'s children ; 
B. to have no power to charge the maintenance and 
support bequeathed him with his debts, or to lay the 
fund under any liability; in furnishing the mainte- 
nance the trustee not to be restricted or limited to the 
income. A creditor of B.'s obtained judgment, issued 
an execution which was returned unsatisfied, and then 
brought a proceeding under the Civil Code, § 474 
(which was a substantial re-enactment of Ky. St. Dec. 
17, 1821, § 6). Held, that B.'s interest was subject to 
be applied in payment of the judgment. - This case 
must be taken as overruling any dicta to the contrary 
in Pope V. Elliott, § 205 ante. 

§ 207. Roican v. Rovjan, 2 Duv. 412. Here was a 
devise to trustees in trust for A. for life, remainder to 
his children, with permission to the trustees to sell a 
part of the principal to pay A.'s debts. It was held 
that it was discretionary in the trustees to sell the prop- 
erty for A.'s debts or not ; that is, it was in their dis- 
cretion whether to give the property to A.'s creditors 



EESTEAINTS ON ALIENATION. 133 

or to the remaindermen ; and that the court could not 
compel them to exercise their power for the benefit of 
the creditors. 

§ 208. White v. Thomas, 8 Bush, 661. A testator, 
having by will devised his farm to A., made a codicil 
by which he directed his executor to give and allow 
Mrs. Ann White, " during her life, the use, benefit, and 
enjoyment of the dwellmg in which I now reside, to- 
gether with twenty and three fourths acres of land. 
... I also direct that my executor shall give and al- 
low to Mrs. Ann White, during her life, tlie possession 
and use of all my household and kitchen furniture. It 
is my intention, and I so direct, that Mrs. Ann White 
shall enjoy the above described property for her own 
separate use, and it shall not be subject to alienation or 
sale, either by her or for her debts ; and any attempt 
to do so, either by herself or any creditor or creditors of 
hers, shall immediately terminate her right to use and 
enjoy said property ; and my executor shall take pos- 
session of the same, and hold and dispose of it as 
directed in my foregoing will. But, in the event that 
Mrs. White is deprived of the use of said property, as 
is provided above, it is my will, and I direct that my 
executor shall pay over to her, for her use, from month 
to month, during her life, a sum equal to the reasonable 
rent of said dwelling-house and twenty and three 
fourths acres of land. My executor shall not antici- 
pate said monthly payments, but shall make them from 
month to month for the maintenance of Mrs. Ann 
White during her life, and for no other purpose." A 
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suit in equity was brought by creditors of Mrs. White 
to reach her interest. The court held that the institu- 
tion of the suit did not terminate Mrs. White's first 
interest under the will, and that the provision allowing 
Mrs. White to use and occupy the property gave her no 
interest, equitable or legal, which could be reached by 
creditors. This decision seems inconsistent with other 
Kentacky decisions, both earher and later; see § 211, 
post. 

§ 209. Knejler v. Shreve, 78 Ky. 297. A testator 
gave his estate to his children, and directed that half 
of each child's share should be conveyed to a trustee, 
" to be held for the use and benefit of each child " 
during its life, and then over, without any power in the 
child " to incumber said estate or anticipate the rents 
thereof," the trustee to pay the rent to the child in per- 
son quarterly ; and the testator declared that he put 
"these restrictions" on the half-share, not because he 
distrusted his children's capacity, but because such half 
would " give them a comfortable living in the event they 
should be unfortunate in business, or otherwise," and 
because he wished " to shield and protect them against 
casualties and accidents as far as possible." On a 
child's death, his share was given over. A son trans- 
ferred all his interest in the half held in trust to an 
assignee for the benefit of his creditors. Held, that the 
assignment was valid. 

§ 210. Davidson v. Kemper, 79 Ky. 5. Devise to 
trustees for the equal use and benefit of the testator's 
wife and children, the trustees to pay to each of the 
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children, or for their use and benefit, " a sum or sums 
suitable and proper for the support of each, not exceed- 
ing" its share of the income. A creditor of a child 
sought to reach his interest in this property. The 
court held that it was " left discretionary with the 
trustee as to whether the cestui que trust sliould have 
the use or benefit of any of the property held in trust " ; 
tliat " it was not intended to give him any enforceable 
claim against the " trustees ; that the trustees had " a 
naked permission to use not exceeding the income of a 
certain part of the estate for the support and mainte- 
nance " of the child ; and that there is " no duty on 
their part to him which is enforceable at law or in 
equity ; and consequently there are no rights to which 
creditors can be substituted." (pp. 11, 12.) It may 
be doubtful how far the court were right in holding 
that the trust was " not enforceable by the benefi- 
ciary," but having reached this result, they were clearly 
correct in holding that it could not be reached by 
creditors.^ 

§ 211. The decision in White v. Thomas, § 208, ante, 
seems a departure from the received doctrine of the 
invalidity of restraints against alienation, and is all the 
more remarkable because Mrs. White would appear to 
have taken a legal estate in the land. N^o decision like 
it is to be found in any of the State courts, except 
Pennsylvania and Massachusetts; and in Kentucky 

1 See Oamphell v. Brannin, 8 B. Moiir. 478 ; Samuel v. Ellis, 12 
B. Monr. 479, § 116, ante ; Luxon v. Wilgus, 7 Bush, 205 ; Best v. 
Oonn, 10 Bush, 36. 
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itself its authority is outweighed by Eastland v. Jordan, 
Cosby V. Ferguson, Flournoy v. Johnson, Samuel v. Salter, 
and Knejlcr v. Shreve, §§ 201, 203, 204, 206, 209, ante. 

§ 212. Vermont— White v. White, 30 Vt. 338. A 
sum of money was bequeathed outright to A., " for the 
support of himself and family, and for no other pur- 
pose." The executors paid the money to A.'s attorney. 
The plaintiffs sued A., and summoned the attorney as 
garnishee, or, as he is commonly called in New Eng- 
land, " trustee." The court held that A. took the money 
in trust for himself and his family, and that the attor- 
ney could not be held as garnishee. The interest, 
that is, of A. in the money in the hands of the attorney 
was either an interest as trustee for himself and his 
family, or an interest as one of the cestuis qua trust 
under that trust. So far as it was an interest of A. 
as trustee, it was not subject to garnishment by a 
private creditor of A.'s ; so far as it was an interest of 
A. as cestui que trust, being equitable, it could not be 
reached by garnishment. Hoyt v. Swift, 13 Vt. 129 ; 
Welter v. Weller, 18 Vt. 55. See Roberts v. Hall, 35 
Vt. 28; Whitcomb v. Cardell, 45 Vt. 24. On this 
question, whether the interest of a trustee who is also 
one of the cestuis que trust can be taken on execution 
or attached, see the conflicting decisions, §§ 172, 173, 
ante. Its determination does not touch the question of 
remedy in equity. The only thing in the case possibly 
bearing on the matter now in hand is a dictum of Ben- 
nett, J. At the end of his opinion he says (p. 344) : 
" For one I should apprehend, if a legacy is given to a 
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son for his support, and for no other purpose, a trust 
would be created, and that the property would be held 
subject to the trust." This must mean that such a 
legacy could not be got at by garnishment, which is 
merely a question of local practice. To suppose that 
the learned judge meant that a legacy (not merely the 
income for life, but the absolute interest) given to A. 
for his own support could not be reached in equity by 
A.'s creditors, is a gratuitous and most improbable 
assumption, which goes far beyond anything to be 
found either in England or America. See §§ 105-124, 
ante. There is, therefore, no reason to suppose that 
the rules of equity would be departed from in Ver- 
mont. 

§ 213. Thus far we have seen that in eight States 
(Ehode Island, New York, North Carolina, South Car- 
olina, Georgia, Alabama, Tennessee, and Ohio) there 
are decisions against the validity of restraints on the 
alienation of equitable life estates (§§ 179-190, ante); 
that in four States (New Jersey, Missouri, Arkansas, 
and Wisconsin) there are dicta to the same effect 
(§§ 191-194 a, ante); that in one other State (Con- 
necticut) earlier dicta in favor of the validity are over- 
ruled by later dicta of a contrary import (§§ 196-199, 
ante) ; that in another State (Kentucky) the one decis- 
ion in favor of the validity is preceded and followed by 
cases the other way (§§ 200-211, ante) ; and that the 
dictum in another State (Vermont), sometimes supposed 
to favor the validity of such restrictions, has, in truth, 
no such meaning (§ 212, ante). The only cases, there- 
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fore, to be found in the State courts in favor of the va- 
lidity, which carry any weight with them, are in the 
reports of Pennsylvania and Massachusetts. 

§ 214. The law in Pennsylvania is opposed to that 
■ held in every other country (except now Massachusetts) 
within the domam of common law and equity. In that 
State, property given to trustees for the support of a 
man or unmarried woman is not liable for his or her 
debts. This peculiar doctrine is the not unnatural re- 
sult of local causes. Its history is as follows. In Penn- 
sylvania there were formerly no courts of equity. If a 
man had equitable rights, he had no remedy to enforce 
them. If he had an equitable interest in property, he 
could not get hold of it against his trustee, unless when 
an action at law was held to supply a remedy, nor 
could his creditors apply it to payment of their debts. 
The natural consequence of this was that many rights, 
which in countries where courts of equity were estab- 
lished would be deemed equitable only, were in Penn- 
sylvania, for the sake of giving a remedy, regarded as 
legal. 

§ 215. Equitable rights in property are turned in 
Pennsylvania into legal rights, in two ways: — First. 
By emphasizing the distinction between active and pas- 
sive trusts, and by giving the legal estate, whenever the 
trust is passive, to the cestvd que trust. This doctrine 
goes far beyond the Statute of Uses, for (1.) whenever 
a use is limited upon a use, although in England the 
latter use is not executed, in Pennsylvania it is ; and 
(2.) although the Statute of Uses does not apply to 
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personal property, yet in Pennsylvania personal prop- 
erty held by A. on a passive trust for B. becomes the 
legal property of B.^ 

§ 216. Secondly. By considering as passive trusts 
many which are elsewhere held active; for instance, 
upon a trust to receive and pay over to X., the cestui 
que trust would be held in Pennsylvania to have a legal 
interest. See M/e v. Gei/er, 59 Pa. St. 393, 396. So 
upon a trust to convey. Nice's App. 50 Pa. St. 143. 
Bacons App. 57 Pa. St. 504. Bispham, Eq. § 55. 

§ 217. The question therefore presented to the courts 
in Pennsylvania, on a case of trust, was this : Can this 
possibly be a passive trust? If it is, the cestui que trust 
has the legal interest which his creditors can reach. If 
it cannot be a passive trust, then his interest is equita- 
ble, and as there are no courts of equity, the creditors 
are remediless. Of course, where there was a discretion 
in the trustee, or a trust for the separate use of a mar- 
ried woman, or where for other reasons the trustee had 
duties beyond conveyance of the property, the trust had 
to be regarded as an active trust, and, in consequence, 
creditors of the cestui que trust had no standing in the 
courts. (But see Pullen v. Eianhard, 1 Whart. 514, 

1 In apparent conflict with this are the cases, so frequent in Penn- 
sylvania since the introduction of equity, brought by ccstuis que trust 
against their trustees for a conveyance ; but the court has said that 
conveyances have been ordered in these cases, not because the cestuis 
que trust have not had the legal interest, but in order to give them 
marketable titles. Kay v. Scales, 37 Pa. St. 31, 40. Bacon's App. 57 
J'a. St. 504, 513. Jiife v. Geyer, 59 Pa. St. 393, 396. Westcott v. 
Edmvnds, 68 Pa. St. 3i, 37. See Kuhn v. Newman, 26 Pa. St. 227, 
233. 
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522.) Where courts of equity exist, some equitable 
rights can be reached by creditors, and some, e. g. prop- 
erty settled to the separate use of a married woman, 
cannot ; but in Pennsylvania all were alike, no equita- 
ble rights could be readied by creditors, and thus arose, 
what were allowed nowhere else, " spendtlirift trusts," 
i. e. active trusts for persons sui juris, in which the 
rights of the cestuis que trust were equitable, and where 
therefore those rights could not be reached by creditors, 
because there was no court of equity to give them a 
remedy. Afterwards the courts of Pennsylvania gradu- 
ally acquired equity jurisdiction, and the natural result 
was tliat they began to look at trusts as they are re- 
garded elsewhere; but the hold of spendthrift trusts was 
too strong to be shaken off, though there are not want- 
ing signs of regret on the part of Pennsylvania judges 
that they were ever established. See § 234, post. 

§ 218. What is above stated seems the most proba- 
ble account of the growth of spendthrift trusts in 
Pennsylvania; but the law of trusts in that State is 
confused in the extreme, and the fluctuation of judicial 
opinion has been great. A few of the cases illustrating 
it are ICuhn v. Newman, 26 Pa. St. 227 ; Kay v. Scales, 
37 Pa. St. 31 ; Harnett's App. 46 Pa. St. 392 ; Baeon's 
App. 57 Pa. St. 504 ; Rife v. Geyer, 59 Pa. St. 393 ; 
Dodson V. Ball, 60 Pa. St. 492 ; Ogden's App. 70 Pa. St. 
501 ; Barp's App. 75 Pa. St. 119 ; Ruber's App. 80 Pa. 
St. 348; Williams's App. 83 Pa. St. 377; Hartley's 
Est. 13 Phil. 392. For a collection of the authorities 
see Bispham, Eq. (3d ed.) § 55. 
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§ 219. The establishment of spendthrift trusts in 
Pennsylvania seems to have been largely due to the 
iniiuence of Chief Justice Gibson. The interference of 
equity to compel people to pay their debts seems to 
have moved the wrath of that sturdy common lawyer. 
" Nothing in the law," he says, " is more to be depre- 
cated than those decisions in which the right of a 
cestui que trust to dispose of his estate has been recog- 
nized." Lancaster v. Dolan, 1 Eawle, 231, 247 ; and 
see Holclship v. Patterson, 7 Watts, 547, 551. It is to 
him that Pennsylvania owes the doctrines, (opposed to 
the great weight of authority elsewhere,) that a married 
woman can charge her separate estate only so far as 
she is authorized by the instrument creating it, Lan- 
caster v. Dolan, uM supra; and that property appointed 
under a general power to a volunteer is not assets for 
the payment of the appointor's debts. Commonwealth 
V. Duffield, 12 Pa. St. 277. 

§ 220. Unquestionably the system of spendthrift 
trusts has existed for some time in Pennsylvania, en- 
couraged by the language of the courts ; but it is sur- 
prising to see how recent is any actual decision in their 
favor. The series of cases is as follows. Fisher v. Tay- 
lor, 2 Eawle, 33 (1829). Devise to executors " in trust 
for my son S., the said S. to have the rents, issues, and 
profits thereof, but the same not to be liable to any debts 
contracted, or which may be contracted, by the said S." 
It was held that this trust was active; that the legal 
estate was in the executors ; and that therefore S. had 
no interest which could be taken on execution at law. 
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§ 221. Holdsldp V. Patterson, 7 Watts, 547 (1838). 
Property was given by A.'s friends to A.'s daughter to 
carry on business for the support of her father's family, 
and she agreed to give A. a reasonable support. Held 
that the property could not be taken on execution for 
A.'s debts. 

§ 222. Hamcrsley v. Smith, 4 Wliart. 126 (1838). 
A testator directed that money should be mvested by 
his executors in trust for the sole use of A. A. was 
married at the testator's death, her husband died, and 
she married again. Held that she and her husband 
could assign the fund, there being no restraiat on 
anticipation. 

§ 22.3. Ashhurst v. Given, 5 W. & S. 323 (1843). 
Property was devised to A., with full powers of man- 
agement, in trust for such children as A. might have at 
his death, and if he should die without issue, for the 
testator's heirs, and the testator directed that A., for 
his services in managing the trust property, might be 
allowed a reasonable support out of the trust fund. It 
was held that the trust property could not be taken on 
execution for the debts of the trustee. 

§ 224. Vaux v. Parke, 7 W. & S. 19 (1844). Land 
was devised to trustees in trust to pay the income to 
A. or his appointee during the life of A., and on A.'s 
death to his appointee, with power in the trustees, if A. 
should be so relieved from embarrassment as to make 
it expedient, to convey to him in fee. It was held that 
A. had no legal estate that could be taken on execution 
at law. The court add : " We give no opinion how far 
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such a right as he had could be reached by his assign- 
ees or by other proceedings on behalf of creditors." 

§ 225. Norris v. Johnston, 5 Pa. St. 287 (1847). 
Land was devised to trustees in trust to pay the in- 
come to A. for life. The testator added : " This share 
of my estate, excepting the interest thereof, shall not 
be subject "to A.'s contracts or debts. Held that A. 
could assign -his life interest. 

§ 226. Brown v. Williamson, 36 Pa. St. 338 (1860), 
presents precisely the same question as Ashhurst v. 
Given, § 223, ante; and to the same effect is Boyd's 
App. 1 W. N. C. 204; 23 Pittsb. L. J. 58. Bees v. Liv- 
ingston, 41 Pa. St. 113 (1861), is the exact case decided 
in Holdahip v. Patterson, § 221, ante. In Mackason's 
App. 42 Pa. St. 330 (1862), it was held that a man 
cannot settle his own property on himself so that his 
creditors will be unable to reach it. See Mead v. Benn 
Co. 5 Leg. & Ins. Eep. 107, cited 2 Brightly's Pa. Dig. 
(1877), p. 2324. In Still v. Spear, 45 Pa. St. 168 
(1863), it was held that the principal of a trust fund 
cannot be taken by garnishee process for the debt of 
one having only a life interest; and Barnett's App. 
46 Pa. St. 392 (1864), cites several dicta in favor of 
spendthrift trusts, but the decision does not touch the 
matter. 

§ 227. Girard Ins. Co. v. Chambers, 46 Pa. St. 485 
(1864). Property was held by A. in trust to pay the 
income to B. for his life, for his own use and benefit, or 
to such person as he might authorize. A. was sum- 
moned on attachment execution as garnishee of B., and 
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the court held that the income of the trust fund ac- 
crued m the hands of A. at the date of the attach- 
ment could be taken under it. A statement in the 
opinion, that the court would give " the income during 
the life of the son to tire attaching creditor " (p. 492), is 
calculated to give the impression that tlie creditor was 
entitled to income not yet accrued. But this would be 
a mistake. There is no machinery in a foreign attach- 
ment or attachment execution for reaching income not 
yet accrued ; and the order at the close of the case 
shows that only the accrued income (see p. 488) was 
taken by the attaching creditor. This income accrued 
was a legal debt from the trustee to B., and, like any 
other legal debt, could be reached by garnishment. 

§ 228. On these decisions (§§ 220-227, ante) no 
criticism can justly be made. There is no departure 
in them from the generally received doctrines of law 
or equity. They would have been determined, in the 
absence of statute, in the same way in any other of the 
United States, or in England. But the same cannot be 
said of all the language of the court during this time. 
See the entirely superfluous dicta of Coulter, J., in Nor- 
ris V. JoJiTiston, 5 Pa. St. 287, and Bell, J., in Eyrich v. 
Hetrich, 13 Pa. St. 488. 

§ 229. ShanJdand's Appeal, 47 Pa. St. 113 (1864). 
Devise to trustees to collect the rents, and pay over the 
same to A. for life, without being subject to his debts 
or liabilities, and on his death over. A. agreed to sell, 
and B. agreed to buy, all A.'s " estate, right, and inter- 
est," under the testator's wUl, "being at least an estate 
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for the term of liis own life,'" " or the right to receive " 
the rents of the property devised during his life, for the 
consideration of $1200, to be paid on the execution " of 
a-good and valid conveyance or assignment of all and 
singular the premises " by A. to B. during A.'s life. B., 
discoveung the nature of the trust, refused to carry out 
the agreement, and A. brought a bill for specific per- 
formance. The court dismissed the bill. Read, J., 
giving the opinion of the court, said that no creditor 
could touch the income. The bill was probably rightly 
dismissed, on the ground that it was the belief and ex- 
pectation of the parties that the legal title was to be 
transferred. See p. 115. If the case cannot be sup- 
ported on this ground, then here for the first time, less 
than twenty years ago, the Supreme Court of Penn- 
sylvania made an actual decision in favor of spendthrift 
trusts. 

§ 230. Keyser's Appeal, 57 Pa. St. 236 (1868). A 
restriction on a devise in fee, that tire land shall not be 
liable for the devisee's debts is void. See § 115, ante. 

§ 231. Eife V. Gcyer, 59 Pa. St. 393 (1868). De- 
vise to B. and his heirs in trust, from time to time, to 
let and demise the land devised, recover and receive the 
rents, and pay over the same when received into the 
hands of S., or such person as he might authorize, or, at 
B.'s option, to permit and suffer S. to let, demise, oc- 
cupy, and enjoy the said land, and receive and take the 
income thereof, during his life, for his own separate use, 
and so the same should not be in the power, or liable 
to the debts, control, or engagements of S., and on the 

10 
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death of S. to hold the land in trust to and for the only 
proper use, benefit, and behoof of the heirs of S. B. 
conveyed to S. the land devised by a deed purporting 
to pass the fee. The question was whether S. took, a 
fee simple by virtue of the rule in Shelley's Case. As 
S. had an equitable life estate, and his heirs a legal 
remainder in fee, the rule of course did not apply. And 
matters were not helped by the conveyance of the 
trustee's legal life estate to S. ; for, although S. then 
had the legal life estate and the legal remainder, they 
did not vest in him by the same conveyance, and there- 
fore did not come within the rule. Fearne, C. R. 71. 
This is all that the decision comes to, although Shars- 
wood, J., in delivering the opinion of the court, affirmed 
the validity of spendthrift trusts. 

§ 231 a. Cridland's Estate, 7 Phil. 58 (1868). The 
nature of the proceedings and the facts of the case are 
not given ; so that it is impossible to tell what was the 
point decided. As the case was in the Orphans' Court 
only, the decision, if known, would be of slight au- 
thority. 

§232. /rf7/sfirv.7lfifeAeZ?,67Pa. St. 473(1871). Prop- 
erty was given by will in trust to collect the income, and 
to pay it, " or so much thereof as the trustee may think 
proper and expedient, under all the circumstances of 
the case, to and for the maintenance and support of my 
son Charles, during all the term of his natural life, with 
the intent and purpose that the said trustee may either 
pay the said income, or such portion thereof as he may 
think proper, into the hands of my said son, or disburse 
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the same in such way as to the trustee may seem best 
for his comfortaLle maintenance ; such payments and 
disbursements to be at all times at the sole and abso- 
lute discretion of the said trustee." It was held that the 
trustee could not be summoned as garnishee of Charles. 
The decision in this case seems open to no remark ; for, 
in the first place, an equitable interest cannot be reached 
by garnishee process (see Girard Ins. Co. v. Chamhers, 
§ 227, ante) ; and, secondly, here not merely the man- 
ner and time in which Charles was to receive the income, 
but the amount to be received, was in the discretion of 
the trustee, and therefore, in accordance with all the 
authorities, as Charles had no right to any sum, his 
creditors could have none. 

§ 233. Biickman v. Wolhert, 9 Phil. 207 (1874). De- 
vise to trustees in trust to pay the income to J. for life, 
the same not to be in any way liable for any present or 
future indebtedness of J.'s, with a gift over. It was held 
by the District Court of Philadelphia, that J.'s interest 
in this trust fund could not be reached by an " attach- 
ment execution" against him. It does not appear 
whether the income which it was sought to attach had 
yet accrued or not. If it had not, of course it could 
not be reached. See § 227, ante. If it had, then this 
decision of an inferior court is the first distinct deter- 
mination that a life interest can be saved from credi- 
tors by declaring that it shall not be liable for debts. 

§ 233 a. Kinrjs Estate, 9 Leg. Int. 140 (1852). 
This case, in the Orphans' Court, is so imperfectly 
reported that it is impossible to determine the point 
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decided. It seems to have been held that the interest 
of a cestui que trust in a trust fund was not liable for 
his debts, because of discretionary powers in the trus- 
tees ; but what those powers were does not appear. 

§ 234. Overman's Appeal, 88 Pa. St. 276. — A testa- 
tor directed that the income paid to liis children by his 
executors should be free from his children's debts. A 
son was one of the executors. Upon the filing of the 
executors' account, they were surcharged in such an 
amount that the interest thereon exceeded the son's 
share of income. At tlie first hearing it was held 
that the son's share of income must be set off against 
his indebtedness on the executors' account. On a re- 
hearing the decision was reversed, the court saymg that 
there was no difference between one kind of liability 
and another. It is hard to see, under the Pennsylvania 
doctrine of spendthrift trusts, how this result could be 
avoided ; but it is worth while to note the language of 
Chief Justice Agnew, who delivered the opinion of the 
court on the first argument, because it shows how ex- 
perience has taught some of the judges in Pennsylvania 
to regard the doctrine of spendthrift trusts. He says : 
"It [a spendthrift trust] is exceptional in its very 
nature, because it contravenes that general policy which 
forbids restraints on alienation and the non-payment of 

honest debts A trust to pay income for life may 

last for the longest period of human existence, and 
may run for seventy or eighty years. WhUe the law 
simply tolerates such a trust, it cannot approve of it as 
contributing to the general public interest. Property 
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tied up for half a century contributes nothing to the 
general wealth, while it is a great stretch of liberality 
to the ownership of it to suffer it to remain in this 
anomalous state for so many years after its owner has 
left it behind him. Clearly it is against public interest 
that the property of an after generation shall be con- 
trolled by the deed [qu. dead] of a former period, or that 
the non-payment of debts should be encouraged." 

§ 235. Though it sounds like a paradox, it is strictly 
true, as an examination of the cases will shov/, that 
until this case of Overman's Appeal, with the possible 
exception of SJianJcland's Appeal, 47 Pa. St. 113, § 229, 
ante, all the cases by which the Supreme Court of Penn- 
sylvania is supposed to have established the doctrine of 
spendthrift trusts might and would have been decided 
as they were by a court which utterly repudiated the 
doctrine of spendthrift trusts, — the English Court of 
Chancery, for example. The doctrine has been built 
up entirely on oliter dicta. If the court had confined 
itself to the decision of the cases before it, it would not 
now be burdened with a doctrine which has forced it to 
hold that the share of a child in the paternal property 
is not liable to make up to his brothers and sisters the 
shares of which his gross mismanagement has deprived 
them. It is no wonder that to some of the judges,' as 
appears by the opinion of Chief Justice Agnew, the doc- 
trine now shows itself in another guise from that which 
it wore when it was welcomed as "favored and sus- 

1 Not to all, however. Mr. Justice 'Woodward .still thinks that these 
trusts have " produced heuefioent and just results." (p. 286.) 
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tained by the law, as suggested by the best feelings of 
our nature, and doing harm to no one." See 13 ■Pa. St. 
491, and 5 Pa. St. 289. It would seem that courts of 
other States, which are asked to support spendthrift 
trusts on the authority of the Pennsylvania- Supreme 
Court, may well hesitate to adopt a doctrine which 
the Chief Justice of that court has declared to con- 
travene that general policy of the law "which forbids 
restraints on alienation and the non-payment of honest 
debts." 

§ 236. Massachusetts. — The Massachusetts cases are 
as follows: — Braman v. Stiles, 2 Pick. 460. A testator 
devised his property to his children, but directed that 
the share of his son Jonas " shall be deposited by my 
executor in the hands of my sons Luther and Barnes, 
and be retained by them, and dealt out to the said 
Jonas for his comfort and advantage, according to their 
best judgment and discretion." He gave his executor 
power to sell all of his real estate. The share of Jonas 
in the real estate was attached by his creditors. Sub- 
sequently the executor sold all the testator's real estate 
under the power. It was held that, whatever the inter- 
est of Jonas in the real estate was, it was devested by 
the executor's exercising the power. The case derives 
its importance entirely from a dictum of Parker, C. J. 
He says (p. 464) : " Nothing can be more clear than 
that the testator, by these words, intended that his sons 
Luther and Barnes should be the trustees of Jonas as 
to everything which was the subject matter of this 
provision ; and such intention was lawful, for he, having 
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the power of disposing of his property as lie pleased, 
had a right to prevent it from going to the creditors of 
his son, or from being wasted by the son himself, ' if, as 
was probable, he had become incapable of taking care 
of property. Creditors have no right to complain ; for 
unless such disposition can be made, without doubt tes- 
tators in like situations would give their property to 
their other children." This remark, that an equitable 
interest in fee simple (not a life interest) can be kept 
from the creditors of the cestui que trust, is contrary to 
the whole weight of decision, even in Pennsylvania. 
There is absolutely no authority for it whatever. See 
§§ 122, 123, ante. 

§ 237. In Perkins v. Rays, 3 Gray, 405, a testator 
directed his executors to pay an annuity to his wife on 
her separate order, and in case of her incapacity, through 
sickness or any other cause, to receive the payments 
herself or upon her separate order, at any time during 
her life, then to pay the same to any persons lawfully 
appointed by her to represent her, and in default of 
such appointment, then to be applied by his executors 
to the support and maintenance of his wife, and the 
support, maintenance, and education of his children 
under twenty-one, and on her death over. The widow 
married, and assigned the annuity to pay her husband's 
debts. It was held that she was restrained from antici- 
pating her annuity. The case does not really bear on 
the question under consideration, as the annuitant was 
a feme covert at the time of the assignment, and the 
only matter in discussion was whether the restraint 
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on anticipation which could have been imposed was so 
imposed in fact. 

§ 238. Palmer v. Stevens, 15 Gray, 343. A testator 
devised property to trustees in trust to pay his son, for 
his sole use, on his sole receipt, the income thereof, and 
also any part of the principal, if necessary for the com- 
fort, support, and education of himself or children, with 
remainder over. It was held that the principal could 
not be assigned by the son, because his only right was 
upon a contingency which might never happen, and un- 
til that contingency the right was in the remaindermen; 
but that, " on the other hand, his right to the income 
annually is complete and absolute, and as much sub- 
ject to his disposal as any other interest in property; 
Foley V. Biirnell, 1 Bro. C. C. 274 ; Brandon v. Robinson, 
18 Ves. 429 " ; and that therefore an assignment of the 
income was good. 

§ 239. Ames v. Clarke, 106 Mass. 573. A testatrix 
gave to W. an annuity to be paid by her executor 
quarterly, and directed "that no part of this bequest, 
while remaining in the hands of my executors, shall 
ever be liable for any of the debts of " W. W. assigned 
the annuity to G. and the executor made the quar- 
terly payments to G. Held that W. could not recover 
the amount of these payments as arrears from the 
executor. 

§ 240. Hall V. Williams, 120 Mass. 344. Devise to 
trustees to pay the income to the testator's children, 
provided that, if either of them " shall be wanting in 
thrift and care, or a sound discretion in the use of 
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money, or the guardian or guardians, or other repre- 
sentatives, of either of them, be in doubtful relations 
as to his, her, or their judgment and discretion as 
to the proper use of money, in each and every such 
case the trustees and trustee for the time being are 
hereby ordered and charged with paying and disbursing 
the same in sucli way and ways as shall be most likely 
to make the same enure and be beneficial to such recip- 
ient's husband, wife, child or children, or otherwise 
beneficial to such recipient in the way of his or her 
education, or advancement, or support, exercising in all 
such case and cases the judgment that would be to be 
expected from a good father to each of such recipients 
respectively." Held that this income was not liable to 
the debts of any of the children. This decision is en- 
tirely in accordance with the English ca.ses, there being 
no certainty as to the person entitled to the income. See 
Brigdcn v. Gill, 16 Mass. 522 ; Chase v. Chaee, 2 Allen, 
101 ; Williams v. Bradley, 3 Allen, 270 ; Loring v. Lor- 
irifj, 100 Mass. 340; Minot v. Tappan, 127 Mass. 333. 

§ 240 a. Sparhawh v. Cloon, 125 Mass. 263. Devise 
by a woman to C. in trust "for the sole use and sup- 
port " of P., the husband of the testatrix. The trustee 
was empowered "to relieve himself from trouble and 
care by appointing my husband his agent or attorney. 
A receipt or a written assent, signed by my husband, 
shall free said trustee from legal liability for any money 
paid by him, or for any act he may perform as my trus- 
tee " ; and the trustee was directed " to convey by deed 
any part or all of my estate to such associations, per- 
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son or persons, as my husband may designate and pro- 
pose hereafter by certified written authority, leaving 
with my husband to fix the time of any such convey- 
ance." It was held that the husband's interest could 
be reached by a creditor on a bill in equity. As the 
interest was absolute, the decision could hardly be 
otherwise.-' The opinion states the question whether 
an equitable life estate can be made inalienable or free 
from debts, and cites several cases as authorities on one 
side or the other, but gives no intimation of how it 
should be decided. It is noticeable, that, of the eight 
cases cited by the court as supporting the validity of 
such restrictions, not one (not even Fdfe v. Geyer, 59 Pa. 
St. 393, § 231, ante) contains anything except ohiter 
dida to that effect ; and indeed, at the time of this de- 
cision, White V. TJiomas, 8 Bush, 661, § 208, ante, was 
probably the only reported case in which such restric- 
tions had been distinctly held valid. 

§ 240 b. In Massachusetts, therefore, the only thing 
in the least tending to support the validity of restraints 
on the alienation of equitable life estates was the dic- 
tum of Parsons, C. J. in Braman v. Stiles, 2 Pick. 460, 
464, § 236, ante. (The slight weight to be attached to 
this dictum is shown, §§ 122, 123, ante.) On the other 
hand, in Palmer v. Stevens, 15 Gray, 343, § 238, ante, 
Brandon v. Robinson, 18 Ves. 429, was cited as authority. 

1 If this decision does not ovemale Eussdl v. GrinneV, 105 Mass. 
425, § 120, ante, it shows that that case is no authority for tlie propo- 
sition that equitaMe fees or absolute interests given for support cannot 
be reached for debts. 
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It may therefore fairly be said that the question had 
not been determined in Massachusetts when, in 1882, 
Broadway Bank v. Adams, 133 Mass. 170, was decided 
by the Supreme Court. In that case A., by will, gave 
his executors $75,000 in trust to invest the same and 
pay the net income thereof to his brother C. "during 
his natural life, such payments to be made to him per- 
sonally when convenient, otherwise upon his order or 
receipt in writing ; in either case free from the interfer- 
ence or control of his creditors, my intention being that 
the use of said income shall not be anticipated by 
assignment." On C.'s death there was a gift over. 
Creditors of C. brought a bill in equity against the exec- 
utors to reach and apply the income of the trust fund. 
The court say that the point presented lias never been 
expressly decided, but that "the tendency of our de- 
cisions, however, has been in favor of such a power in 
the founder. Braman v. Stiles, 2 Pick. 460 [§ 236]. 
Perkins v. Hays, 3 Gray, 405 [§ 237]. liussell v. Grin- 
nell, 105 Mass. 425 [§ 120]. Sail v. Williams, 120 
Mass. 344 [§ 240]. Sparhawk v. Cloon, 125 Mass. 263 
[§ 240 a]." (p. 171.) They admit that " from the time 
of Lord Eldon the rule has prevailed in the English 
Court of Chancery," that such equitable interests can 
be reached by creditors (p. 172) ; " but," they add, ■' the 
decisions of this court which we have before cited recog- 
nize the principle, that, if the intention of the founder 
of a trust, like the one before us, is to give to the equi- 
table life tenant a qualified and limited, and not an 
absolute, estate in the income, such life tenant cannot 
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alienate it by anticipation, and his creditors cannot 
reach it at law or in equity." (p. 173.) This departure 
of the court from the received doctrines of equity seems 
to be due to the assumption, that "the only ground 
upon which it [such a trust] can be held to be against 
public policy is that it defrauds the creditors of the ben- 
eficiary." (p. 173.) It wiU be attempted to show the 
erroneous character of this assumption in connection 
with Niclwls V. Eaton, §§ 258, 259, post. The extreme, 
character of this case of Broadviay Bank v. Adams 
should be noticed. The trustees had no discretion even 
as to the mode or time of payment. The cesttii que trust 
was entitled, as of right, semiannually, to the income. 
The case holds that an absolute equitable right to in- 
come for life can be freed from alienation or from cred- 
itors by simply declarmg that it shall be so freed. It 
extends the provision against anticipation, invented for 
the protection of married women, to all the world. To 
regard this as a return to the true principles of law and 
equity from illogical perversities of Lord Eldon, would, 
it is submitted, have been impossible to "the learned 
court, had their attention been called to the history 
and doctrine of restraints on alienation as a whole. 
The grounds of this decision are discussed more fully 
in the remarks upon Nichols v. Eaton, §§ 255 et seq., 
post. 

§ 240 c. Foster v. Foster, 133 Mass. 179. Property 
was devised to trustees in trust, at their discretion, to 
pay or apply the income of the fund to the personal 
benefit or comfort of J., or such member or mem- 
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bers of his immediate family as the trustees might 
think proper, and that sucli income should not be sub- 
ject to his debts or assignable by him by way of antici- 
pition. There was in fact a gift over on J.'s death 
(though this does not appear in the report). Here J. 
had no right against the trustees, and it was held, as it 
would have been held everywhere, that J.'s creditors 
could not reach the income. See §§ 166, 167, 176, 
ante. On the validity of restrictions against the aliena- 
tion of an equitable life estate where the life tenant is 
the settlor, see Pacific Bank v. Windram, 133 Mass. 
175, § 277 ff, post. 

§ 240 cl. We have now been through the cases in the 
courts of the States, and have found that (until Adams 
V. Broadway Bank, 133 Mass. 170, § 240 5, ante) there 
■rt'as, outside of Pennsylvania, very little to support 
spendthrift trusts, and that in Pennsylvania itself 
judges are now found to lament that they were ever 
established. Overman's Appeal, 88 Pa. St. 276, § 234, 
ante. 

§ 241. In Virginia, as has been said, the question of 
the inalienability of a cestui que. trust's interest in prop- 
erty out of the income of which he is to be supported 
for life, has never come up. The only point discussed 
has been whether the interests of several cestuis que 
trust can be severed, or whether they are so conjoined 
that no part of the trust fund can be reached for the 
debts of any one of them. See § 176, ante. The Vir- 
ginia cases are as follows. 

§ 241 a. Seott v. Gibbon, 5 Munf, 86. Scott v. Loraine, 
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6 Munf. 117. Eoanss v. Archer, 4 Leigh, 550. Property 
conveyed by a man to the trustees of his marriage set- 
tlement cannot be taken on execution against him. See 
Butler V. M'Cann, 4 Leigh, 631. 

§ 242. Murkham v. Guerrant, 4 Leigh, 279. A. 
conveyed property to trustees in trust to pay A.'s debts, 
and for the support and maintenance of A., and B. his 
wife, and their cliildren and family, during the joint 
lives of A. and B. and the life of B., and at her death 
over ; with authority to sell the principal, at the trus- 
tees' discretion, to pay the debts of A. due at the mak- 
ing of the deed. A. after making the deed contracted 
a debt to C, and died. Held that C. was not entitled, 
as against the widow and children, to any part of the 
income accruing after A.'s death. 

§ 243. Doswell v. Anderson, 1 Pat. & H. 185. A 
woman conveyed property to trustees for the sole and 
separate use of herself during her life, "the profits to 
be applied to her sole and separate use, and the sup- 
port, maintenance, and education " of her children, and 
on her death to her children. After this conveyance 
she contracted debts. The creditors filed a bill for the 
payment of these debts out of the principal. The Cir- 
cuit Court ordered the principal sold to pay these debts. 
But the Speeiul Court of Appeal reversed the decree. 

§ 244. Perkins v. Dickinson, 3 Grat. 335. A woman 
made a deed giving her property, on her marriage, to 
trustees, upon trust that her husband should, during 
the joint lives of himself and her, enjoy the profits, but 
that they should not be liable for his debts. It was 
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held that it was intended that the husband and wife 
should enjoy the profits jointly, and that he had no sep- 
arate share which could he got at by his creditors. To 
derive this intent from the facts in the case may be a 
strained construction, but it is on this supposed intent 
that the decree went. 

§ 245. Nickell v. Handly, 10 Grat, 336. Devise to 
trustees iu trust to use the property so as to be most 
advantageous to the interests and support of H. and 
her children during the life of H., and on her death to 
her children. Held (Moncure, J. dissenting) that H. 
had no separate interest which could be reached for her 
debts. But it was said that, if tliere was a surplus after 
providing a reasonable support for the family, H. and 
her children would share it equally, and H.'s share 
would bo liable for her debts (p. 342). 

§ 246. Johnson v. Zane, 11 Grat. 552. Z. conveyed 
property to trustees to pay his debts, to buy a house 
for Z. and his wife, to be occupied by them and the 
survivor, and to invest the rest of the property and 
apply the proceeds to the support of Z. and his wife 
and the survivor. Eemainder over on the death of the 
survivor. Z.'s debts were paid, a house was bought, 
and Z. died. Held that debts of Z contracted after the 
conveyance were not to be satisfied out of the income, 
as against the widow and children. It is said (pp. 569, 
570) that, had Z. been alive, he had no interest which 
could be reached by his creditors ; and though this is 
ohite,r did urn, yet it agrees with the two preceding cases, 
which establish (in accordance with some other author- 
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ities, see § 176, ante) that, when property is given to 
trustees for several persons, who are to enjoy it to- 
gether, or at the discretion of the trustee!, no one of 
the cesiuis que trust has an interest whicli can be 
attached. 

§ 247. Nixon v. Rose, 12 Grat. 425, merely estab- 
lishes that a married woman may be restrained from 
anticipation. 

§ 248. Armstronrj v. Pitts, 13 Grat. 235. Devise of 
land and slaves to trustees, for the use and benefit of A. 
for life, he to have the privilege of living on the land, 
and having the use of the slaves, so far as might be 
necessary for his support and maintenance, and the 
support and maintenance of his family; at his death, 
over. The property not to be liable for any debt of A. 
Held, that a creditor of A. could not proceed against 
this trust fund without getting judgment. See § 170, 
ante. Whether judgment creditors could have any 
remedy is expressly left undecided (p. 243). 

§ 249. The question, therefore, how far a creditor 
can reach property which has been placed in trust for 
his debtor, with a declaration that it shall not be liable 
for his debts, has not been answered by any decision of 
the Virginia courts. See Coutts v. Walker, 2 Leigh, 
268. Cochran v. Paris, 11 Grat. 348. Lewis v. Henry, 
28 Grat. 192. 

§ 250. Federal Courts. — It is now necessary to con- 
sider how the question has been treated in the courts 
of the United States. — Nicliols v. Levy, 5 Wallace, 433. 
Land in Tennessee was conveyed to a trustee to allow 
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the cestuis que trust to use the property, but so that it 
should not be liable for their debts. A judgment cred- 
itor of the cestuis que trust brought a bill in equity to 
reach their interest. The court held that the statutes 
of Tennessee prevented this being done.^ But they 
say : " If the determination of this case depended upon 
the general principles of jurisprudence, the result must 
necessarily be in favor of the appellees. It is a settled 
rule of law, that the beneficial interest of the cestui que 
trust, whatever it may be, is liable for the payment of 
his debts. -It cannot be so fenced about by inhibitions 
and restrictions as to secure to it the inconsistent char- 
acteristics of right and enjoyment to the beneficiary and 
immunity from his creditors. A condition precedent 
that the provision shall not vest until his debts are 
paid, and a condition subsequent that it shall be di- 
vested and forfeited by his insolvency, with a limita- 
tion over to another person, are valid, and the law will 
give them full effect. Beyond this, protection from the 
claims of creditors is not allowed to go." (p. 441.) 

§ 250 a. In Sanford y. Lackland, 2 Dill. 6, 10, Dil- 
lon, J. says that a testator " cannot give the beneficial 
interest, and annex to it the inconsistent condition that 
it shall not be liable for the debts of the devisee." 

§ 251. Niclwls V. Eaton, 91 U. S. 716. Property was 
devised to trustees, in trust to pay the income to the 
children of the testatrix in equal shares, on the death of ' 
each child its share to go over. If her sons respectively 

1 This is now held otherwise in Tennessee. Booherry v. Harding, 
10 Lea, 392, § 189 6, anU. 

11 
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should alienate or dispose of the income, or if, by reason 
of bankruptcy or insolvency, or any other means what- 
soever, said income could no longer be personally en- 
joyed by them respectively, but the same would become 
vested in or payable to some other person, then the trust 
expressed in said will concerning so much thereof as 
would so vest should immediately cease and determine. 
In that case, during the residue of the life of such son, 
that part of the income was to be paid to the wife and 
children, or wife or child, as the case might be, of such 
son, and, in default of wife or children, then to be added 
to the principal ; and further, " in case, after the cessa- 
tion of said income as to my said sons respectively, 
otherwise than by death, as hereinbefore provided for, 
it shall be lawful for my said trustees, in their discre- 
tion, but without its being obhgatory upon them, to pay 
to or apply for the use of my said sons respectively, or - 
for the use of such of my said sons and his wife and 
family, so much and such part of the income to which 
my said sons respectively would have been entitled 
under the preceding trusts in case the forfeiture here- 
inbefore provided for had not happened." One of the 
sons became bankrupt, and his assignee in bankruptcy 
brought a bill against the trustees to have the income 
of the son's share apphed for the benefit of the credi- 
tors. The case was fully argued. 

§ 252. The opinion of the court was delivered by 
Mr. Justice Miller. He begins by saying that "the 
claim of the assignee is founded on the proposition that 
a will which expresses a purpose to vest in a devisee 
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either personal property or the income of personal or 
real property, and secure to him its enjoyment free 
from liability for his debts, is void, on grounds of pub- 
lic policy, as being in fraud of the rights of creditors ; 
or, as expressed by Lord Eldon in Brandon v. Eolinson, 
18 Ves. 433, ' If property is given to a man for his 
life, the donor cannot take away the incidents of a life 
estate.' There are two propositions to be considered as 
arising on the face of this will as applicable to the facts 
stated : 1. Does the true construction of the will bring 
it within that class of cases, the provisions of which on 
this point are void under the principle above stated ? 
and 2. If so, is that principle to be the guide of a court 
of the United States sitting in chancery ? " 

§ 253. The learned judge devotes himself to the 
consideration of the first proposition, and, after discuss- 
ing the cases, he sums up by saying (p. 724) that the 
English decisions " are all founded on the proposition, 
that there is somewhere in the instrument which creates 
the trust a substantial right, a right which the appro- 
priate court would enforce, left in the bankrupt after 
his insolvency, and after the cesser of the original and 
more absolute interest conferred by the earlier clauses 
of the will. This constitutes the dividing line in the 
cases which are apparently in conflict. Applying this 
test to the will before us, it falls short, in our opinion, 
of conferring any such right on the bankrupt." 

§ 254. A clearer statement of the test to be ap- 
plied in these cases is not to be found in the books, 
and, as the learned judge says, it was conclusive against 
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any rights of the bankrupt's assignee in the case be- 
fore the court. But, notwithstanding, the learned judge 
goes on to consider what the decision would have been 
had the facts been other than they were; viz. if the 
bankrupt cestui que trust had had the sole equitable 
right in the property. To the question raised by this 
hypothetical state of facts the greater part of the opin- 
ion is directed; and of it the learned judge says (p. 729): 
" We have indicated our views in this matter rather 
to forestall the inference that we recognize the doc- 
trine relied on by appellants, and not much contro- 
verted by opposing counsel,-' than because we have felt 
it necessary to decide it." The expression of opinion, 
then, in Nichols v. Eaton, by Mr. Justice Miller, which 
is the chief reliance of the supporters of spendthrift 
trusts, is distinctly recognized by the learned judge him- 
self as entirely unnecessary to the decision of the case. 
It was in flat contradiction to the law of the State 
in which the will was made, and where all the par- 
ties to the suit lived, {Tillinghast v. Bradford, 5 E. I. 
205, § 179, ante,) as well as to that of England and of 
the great majority of those States in which the question 
had arisen ; and it was given on a point not discussed 
by counsel, and not discussed because the counsel in 
whose favor the proposition maintained by the learned 
judge went, thought it too untenable for serious argu- 
ment. The manner, therefore, in which this startling 

1 The report of the arguments shows that this statement is quite 
correct. The eminent counsel on both sides evidently considered the 
law as laid down in Brandon v. Itobinson to be unquestionable. 
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novelty was produced does not increase the weight to 
be given it.-' 

1 That a judge should not occasionally let fall a remark not strictly 
necessary to the decision of a case, is neither possible nor desirable ; but 
of elaborate statements, confessedly uncalled for to determine a cause, 
and confessedly made to forestall opinion on a matter not in judgment, 
there have been, it is believed, before Nichols v. Eaton, and since 
Uarbui-y v. Madison, 1 Cranch, 137, but two cases in the history 
of the Supreme Court. They are worth noting. 

From 1842 to 1844 a controversy had been going on between the 
Superior Court of New Hampshire and Judge Story, sitting as Circuit 
Judge in the First Circuit. The latter claimed, and the former denied, 
the right of the courts of bankruptcy to enjoin proceedings in the State 
courts, and to direct the sheriff to deliver property attached in a State 
court to assignees in bankruptcy. Ex parte Foster, 2 Story, 131. In 
re Ooolc, lb. 376. Kittredye v. Warren, 14 N. H. 509. In re Bellows, 
3 Story, 428. Everett v. Stone, lb. 446. KUtredge v. Emerson, 15 
N. H. 227. In 1844 the Supreme Court of the United States was 
moved to issue a writ of prohibition to a District Court sitting in bank- 
ruptcy. The court was unanimous against the right to issue the writ; 
but Judge Story, who delivered the opinion, embraced the opportunity 
to reaffirm the opinions on the power of the bankruptcy courts which he 
had maintained on circuit. Ex parte Christy,^ 'Row. 2^2. Mr. Justice 
Catron protested. That the Supreme Court, he said, has no jurisdic- 
tion "to review the proceedings of a bankrupt court, is our unanimous 
opinion. So far we adjudge; and in this I concur. But a majority of 
my brethren see proper to go further, and express their views at large 
on the j urisdiction of the bankrupt court. In this course I cannot con- 
cur. Perhaps it is the result of timidity, growing out of long-estab- 
lished judicial habits in courts of error elsewhere, never to hazard an 
opinion where no case was before the court, and when that opinion 
might be justly arraigned as extrajudicial and a mere dictum by courts 
and lawyers, — be partly disregarded while I was living, and almost 
certainly be denounced as undue assumption when I was no more, — a 
measure of disregard awarded with an unsparing hand here and else- 
where to the dicta of State judges under similar circumstances ; and it 
Is due to the occasion and to myself to say, that I have no doubt the 
dicta of this court will only be treated with becoming respect before the 
court itsell so long as some of the judges who concuiTed in them are 
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§ 255. The dicta in Mchols v. JSaton are, however, un- 
questionably the most forcible presentation of the doc- 
trine " of spendthrift trusts," — more so than any that 
can be found in their native home of Pennsylvania ; 
and this seems, therefore, the best place to examine the 
arguments urged in its support. 

§ 256. The learned judge says (p. 725) : "We do not 
see, as implied in the remark of Lord Eldon, that the 
power of alienation is a necessary incident to a life 
estate in real property, or that the rents and profits of 
real property, and the interest and dividends of per- 
sonal property, may not be enjoyed by an individual 
without liability for his debts being attached as a ne- 
cessary incident to such enjoyment. This doctrine is 
one which the English Chancery Court has ingrafted 
upon the common law for the benefit of creditors, and is 
comparatively of modern origm.'' If this means that, 
at some earlier period, trusts of this kind were treated 
differently from what they are at present, the statement 
is without any evidence for its support. The doctrine 
is modern only because such trusts are themselves mod- 
present on the bench, and afterwards be openly rejected as no.authority, 
— as they are not." (p. 322.) The words were prophetic. The ne.xt 
year Judge Story died. The Superior Court of New Hampshire entirely 
disregarded his dicta in Hx parte Ohristtj. Peck v. Jenness, 16 N. H. 
516. The case was carried to the Supreme Court of the United States, 
and there, in 1849, the decision of the State court was unanimously 
confirmed. Peck v. Jenness, 7 How. 612. 

The other instance in which the judges of the Supreme Court iu 
delivering opinions have indulged in elaborate dicta, confessedly un- 
called for, is The Drcd Scott Case, 17 How. 393. 

The result of the cases does not augur well for the practice. 
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ern. As soon as such trusts appeared, equity hastened 
to give a remedy ; and the remedy was simply to apply 
the venerable priaciple of law and equity alike, — that 
property shall be alienable and liable for debts. See 
§§ 140-149, ante. Instead of the English Chancery 
ingrafting new doctrines on the common law ia this 
matter, it followed the common law closely and rig- 
orously. The common law held that legal estates of 
freehold, whether ia fee simple or for life, should not 
be inalienable ; and Chancery held the same of equi- 
table estates of freehold. The common law held that 
a legal life estate might be made determinable on 
alienation; and Chancery held the same of an equi- 
table life estate. And, if Chancery held that a mar- 
ried woman's separate estate could not be alienated by 
her, it only followed in this what had always been the 
doctrine of the common law. The idea which seems to 
pervade this opinion, as well as Broachcay Banh v. 
Adams, 133 Mass. 170, § 240 I, ante, that the English 
Chancery departed from the true rules of common law 
jurisprudence, to which these cases have recurred, is 
a singular reversal of the facts. The English Chan- 
cery walked scrupulously in the ancient ways of the 
law ; and it is these late cases which have departed 
from the principles of the common law, as much as 
they have from the precedents in equity. 

§ 257. The Supreme Court of Massachusetts, in 
Broadway Banh v. Adams, 133 Mass. 170, § 240 &, 
ante, distinguishes legal estates from equitable, on the 
ground that a condition not to alien is " repugnant " to 
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a legal estate. But a condition not to alien is just as 
" repugnant " to an equitable estate. What is meant by 
repugnancy ? Not logical iaconsistency. The concep- 
tion of a condition against alienation attached to a legal 
fee simple or life estate presents no logical difficulties. 
If the legislature should declare such conditions valid, 
the courts would have no trouble in upholding them. 
This supposed repugnancy or incongruity is either " a 
notion which savors of metaphysical refinement rather 
than of anything substantial," {per Lord Truro, C, in 
Watkins v. Williams, 3 Macn. & G. 622, 629, § 58, ante,) 
or it means " against public policy." A restraint on the 
alienation of an equitable estate is as much against pub- 
lic policy as is a restraint on the alienation of a legal 
estate. Certainly no one has ever shown a distinction. 
And again, if equitable estates are to be distinguished 
from legal estates, why confine the difference to equi- 
table life estates? Yet the idea that an equitable fee 
simple can be enjoyed free from liability for debts, 
is indignantly scouted even in Pennsylvania. Keyser's 
Appeal, 57 Pa. St. 236, § 230, ante. And see §§ 105 
et seq., ante. In short, the doctrine that an equitable 
life estate may be created inalienable and free from 
liability for debts, if it be law, is an anomaly without 
support from analogy, either at common law or in 
equity. 

§ 258. And this leads to the consideration of a fal- 
lacy which, it is conceived, has justified to the courts 
in these late cases, if it has not produced, the notion 
that equitable life interests may be made inalienable, 
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and not to be reached by creditors. That fallacy is, 
that the only objection to such inalienable life estates 
is that they defraud the creditors of the life tenant; 
and the courts labor, with more or less success, to show 
that these creditors are not defrauded.^ Thus Miller, 
J., in this case of Nichols v. Eaton (p. 725), says, " If 
the doctrine [of inalienability of equitable life interests] 
is to be sustained at all, it must rest exclusively on 
the rights of creditors." So, in Broadway Bank v. Ad- 
ams, 133 Mass. 170, § 240 h, ante, the court say, " The 
only ground upon which it [the clause against aliena- 
tion] can be held to be against public policy is that it 
defrauds the creditors of the beneficiary." But, with 
submission, this is not the ground why equitable hfe 
estates cannot be made inalienable and free from debts. 
The true ground is the same on which the whole law of 
property, legal and equitable, is based ; — that inaliena- 
ble rights of property are opposed to the fundamental 
principles of the common law ; that it is against public 
policy that a man "should have an estate to live on, 
but not an estate to pay his debts with"; Tillinghast 
V. Bradford, 5 E. I. 205, 212, § 179, ante; that a man 
should have the benefits of wealth without the re- 



1 In Nichols v. Eaton, 91 TJ. S. 716, 726, and Broadway Bank v. 
Adams, 133 Mass. 170, it is said that by means of tlie public records 
creditors can learn the existence of these trusts. But (1.) Deeds set- 
tling personal property, e. g. marriage settlements, are not recorded. 
(2. ) In what registry is a creditor to look to see whether there is a will 
creating a spendthrift trust in favor of his debtor ? Because a debtor 
lives in a certain county is no reason why a trust may not be created for 
him by a will recorded in some other county. 
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sponsibilities. The common law has recognized cer- 
tain classes of persons who may be kept in pupilage, 
viz. infants, lunatics, married women ; but it lias held 
that sane grown men must look out for themselves, — 
that it is not the function of the law to join in the 
futile effort, to save the foolish and the vicious from 
the consequences of their own vice and folly. It is 
wholesome doctrine, fit to produce a manly race, based 
on sound morality and wise philosophy. 

§ 259. The argument, therefore, that the property 
devised or settled belonged to the testator or settlor, 
and that he could do as he would with his own, is en- 
tirely beside the point. He could not devise or settle it 
for an unlawful purpose, such as a gift for a public or 
private nuisance, or a gift in violation of the rule agaiast 
perpetuities. A. cannot devise a legal life estate with a 
provision that it shall not be subject to the devisee's 
debts. Why not ? Cvjus est dare, ejus est disponere. 
The debts are not the debts of the testator. A. can- 
not devise an equitable fee simple with a provision 
that it shall not be subject to the devisee's debts. 
Why not ? Cujus est dare, ejus est disjMnere. The 
debts are not the debts of the testator. Yet it is not 
disputed that these devises are bad ; but they are bad 
for no other reason than that for which a devise of an 
equitable life estate with a provision that it shall not 
be subject to the devisee's debts is bad, namely, that 
such a provision is against public policy and illegal, 
just as an executory devise to take effect fifty years 
hence is against public policy and illegal. A testator 
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may give such rights of property as he pleases, pro- 
vided they are rights which the law sanctions ; but 
inalienable rights of property the law has never sanc- 
tioned, for they are inconsistent with that ready trans- 
fer of property which is essential to the well-being of 
a civilized community, and especially of a commercial 
republic.-'- 

§ 260. There is one argument in favor of spend- 
thrift trusts, which, though but little relied on in the 
cases, seems to have more real substance than any 
other. It must be conceded that, if a trustee has a 
discretion to pay the income of the trust fund to one or 
more of several persons at his option, exclusive of the 
.others, the income cannot be reached by the creditors 
of any one of the cestuis que trust ; for no one of them 
has any rights. The trustee may choose to give all the 
income to another of the number ; and one man's 
property cannot be taken for another man's debts. In 
this way, it may be said, the rule that a man's interest 
shall be liable for his debts can be, and in practice 
often is, evaded by giving property to trustees, in trust 
to pay the income to A., or to any member of his fam- 
ily, at the trustee's option, or to accumulate it for the 

1 " It contravenes that general policy which forbids restraints on 

alienation and the non-jjayment of honest debts Property tied 

up for half a century contributes nothing to the general wealth, while 
it is a great stretch of liberality to the ownership of it to suifer it to 
remain in this anomalous state for so many years after its owner has 
left it behind him. Clearly it is against public interest that this prop, 
erty of an after generation shall be controlled by the deed [qu. dead] of 
a former period, or that the non-payment of debts should be encour- 
aged." Overman's Ap2>eal, 88 Pa. St. 276, 281, § 234, ante. 
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remainderman, the testator intending that the trustee 
should give, and the trustee in fact giving, the whole 
income to A., and yet no creditor of A. being able to 
reach it ; and it may be urged that a rule of law which 
can be so readily evaded is not worth preserving, and 
in fact that it is derogatory to the courts to announce 
a rule of law, and yet at the same time declare them- 
selves unable to prevent its obvious and easy evasion. 
There is weight in this argument. 

§ 261. But, in the first place, the evasion is not 
so easy. Many a testator will hesitate about giving 
trustees an uncontrolled power to give the income en- 
tirely away from the only person he desires to benefit; 
and, if the trustees cannot give the income entirely 
away from such person, then such person has rights, 
and his rights his creditors can reach. But, again, 
there are many cases where an msolvent man enjoys 
the benefit of wealth which is not liable for his debts, 
and there is not felt to be any scandal upon public 
justice. A rich father supports an insolvent son, and 
no one supposes that a creditor of the son has any 
legal claim against the father. One may think that the 
father would make a better use of money by paying the 
debts of the son, than by supporting him in idleness ; 
but no one has ever suggested that the law should 
interfere. Yet, if the money used for the support 
of the son was paid to him, his creditors could take it. 
Why is it felt to be no discredit upon courts of justice 
that they are foiled by this distinction ? Simply be- 
cause the son has no rights in the matter. The court 
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may feel perfectly sure that the father will use the 
property for the benefit of the son ; but such use is 
voluntary. And if the son has no legal demand on the 
father, the creditors of the son, who claim under him, 
can have no demand either. Now it is possible for the 
father to continue this state of things by substituting 
some one in his place, by deed or wiU, who may con- 
tinue this same voluntary action ; he may appoint a 
trustee with discretion whether to pay to the son or 
not, and the son's creditors are in the same position 
that they were in during the father's lifetime. But if 
the trustee has not this discretion whether to pay or 
not, then the son has rights, and therefore his creditors 
have rights. If a man resolves to keep a child after his 
death dependent for income on the absolute discretion 
of an individual, he can do it ; he is not bound to give 
the child any rights, and law and morals are not con- 
cerned in the question. But it is submitted that law 
and morals are concerned in upholding the doctrine 
that a man's rights of property should be used to pay 
his debts. To say whether a man has rights, is often 
difficult, but there is and ought to be no difficulty in 
saying that his rights, whatever they are, are alienable, 
and can be reached by his creditors. See § 167, ante. 

§ 262. The most singular thing in the opinion in 
Nichols V. Eaton is the theory that these " spendthrift 
trusts " are something American (p. 725), and that the 
subjection of equitable life interests to creditors is Eng- 
lish and un-American. Unless the payment of debts 
be considered un-American, it is hard to see the Ameri- 
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canism of spendthrift trusts. That grown men should 
be kept all their lives in pupilage, that men not paying 
their debts should live in luxury on inherited wealth, 
are doctrines as undemocratic as can well be conceived. 
They are suited to the times in which the Statute De 
Donis was enacted and the law was administered in the 
interest of rich and powerful families. The general in- 
troduction of spendthrift trusts would be to form a 
privileged class, who could indulge in every specula- 
tion, could practise every fraud, and, provided they 
kept on the safe side of the criminal law, could yet 
roll in wealth. They would be an aristocracy, though 
certainly the most contemptible aristocracy with which 
a country was ever cursed. 

§ 263. The American character of these trusts is de- 
duced by the learned judge in Nichols v. Eaton from the 
analogy of the statutes exempting property from exe- 
cution which prevail in most of the States. But the 
analogy is fallacious. The object of the exemption 
laws is to save poor men from being pushed to the wall. 
They are to be supported on the theory that a man is 
more likely to be a useful member of society, and to pay 
his debts, if he is not deprived of his tools, or of a bare 
subsistence. The object of spendthrift trusts is to ena- 
ble the children of rich men to live in debt and in 
luxury at the same time. The cestui que trust of a spend- 
thrift trust is not likely to become a valuable citizen. 

§ 263 a. None have more reason to regard this new 
doctrine with dislike than those persons who have 
accumulated or inherited property. There is much and 
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growing jealousy of wealth. The general introduction 
of these spendthrift trusts would greatly and justly 
inflame it. Some particularly impudent defiance of 
his creditors by an insolvent millionnaire would attract 
attention; the legislatures would be sure to interfere, 
and to sweeping and clumsy statutes would pass the 
control over these trusts, which the courts of equity 
should never have given up. 

§ 264. The divergence of opinion on the subject 
arises from there being two different views of morality 
and policy. According to one view, morality requires 
that a man should use, and the public weal requires 
that he should be compelled to use, all his rights of 
property to pay his debts, in preference to using them 
for his own pleasure or profit. According to the other 
view, it is consistent with morality for a man to take 
and enjoy, and consistent with the public weal to allow 
him to take and enjoy, rights of property for his pleasure 
and profit, and to leave his debts unpaid, provided the 
person giving him those rights has declared that they 
shall not be subject to debts. 

§ 265. If the former doctrine cannot literally be 
said to have been received, semper, uhique et ab omnibus, 
the exceptions were insignificant (see § 213, a7ite) until 
the courts of Pennsylvania gradually slid into the latter 
doctrine; and, however much some of the judges in 
that State may regret the new departure, it is now 
probably too late for them to return to the old road. 
§§ 234, 235, ante. In 1866 the Supreme Court of the 
United States expressed its approval of the former 
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view; Nichols v. Levy, 5 Wallace, 433, 441, § 250, 
ante; but in 1875 it gave its adhesion to the-- latter. 
Nicliols V. Ectton, 91 U. S. 716. The Supreme Court 
of Massachusetts has now also based a decision on the 
latter view. Broadway Bank v. Adams, 133 Mass. 170, 
§ 240 6, ante. It has been a main object of these pages 
to show that authority is overwhelmingly in favor of 
the former view. It is submitted that the ethics and 
policy of the latter are not so clearly preferable as to 
require a departure from that authority. 

§ 265 a. In support of his view in Nichols v. Eaton, 
Judge Miller cites the Pennsylvania cases, Fisher v. 
Taylor, 2 Eawle, 33, § 220, ante ; Iloldship v. Patterson, 
7 Watts, 547, § 221, cmte ; Ashhurst v. Given, 5 W. & S. 
323, § 223, ante ; Brown v. Williamson, 36 Pa. St. 338, 
and Still v. Spear, 45 Pa. St. 168, § 226, ante; Shank- 
land's Appeal, 47 Pa. St. 113, § 229, ante; Nichell v. 
Eandly, 10 Grat. 336, § 245, ante ; Pope v. Elliott, 8 B. 
Monr. 56, § 205, ante; and Leavitt v. Beirnc, 21 Conn. 
1, § 196, ante; and he refers, finally, to Campbell v. 
Foster, 35 N. Y. 361, § 289, post. But the doctruie of 
Campbell v. Foster has been overruled in New York. 
See § 290, post. Nichols v. Eaton is well criticised in 
10 Am. L. Rev. 591 ct seq. 

§ 265 b. In Hyde v. Woods, 94 U. S. 523, apropos 
of the validity of a by-law of the San Francisco Stock 
Exchange, that the proceeds of the sale of a delinquent 
member's seat should be first applied to debts due the 
board. Judge Miller states his continued approval of 
Nichols v. Eaton, 
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§ 266. Bur ant v. Mass. Hospital Ins. Co., 2 Lowell, 
575. A trust company declared that they would hold 
$10,000 in trust to pay the income to S. for life, 
upon his separate receipt, to be applied to the support 
of S. and of his wife, and the education and support 
of their children, which annuity and principal sum 
were both declared to be inalienable by S., and not 
subject to his debts or control. S. became bankrupt. 
His assignees brought a bill against the company, ask- 
ing that the annuity might be assigned to them. The 
court, Lowell, J., held that S. had a full discretion how 
to dispose of the income, and said, if he became unfit, 
that a new trustee could be appointed, and such new 
trustee would have a full discretion in the appropri- 
ation of the income. The judge continues : " If this 
is not so, but the bankrupt is entitled to some part of 
this income, yet I think it impossible for any court to 
say what that part is, for the reason that it may be a 
constantly varying quantity, and that it would be both 
impracticable and unjust for me to undertake to decree 
to the assignee an interest for the life of the bankrupt 
in any such aliquot part. It is plain that, if I cannot 
do that, I cannot give him anything which will be of 
value to the creditors. No doubt this amounts to say- 
ing that the bankrupt will have some benefit from 
the trust ; but this is the actual result of the English 
decisions concerning discretionary trusts, which is ap- 
proved and followed in Nichols v. Eaton. This effect is 
pointed out by Mr. Eobson in his work on Bankruptcy 
(3d ed.), 396 ; and I do not see how a court can prevent 

12 
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it. The case is a hard one for the creditors." On the 
separableness of the interests of cestuis que trust, see 
§ 176, ante. 

§ 267. S-pindle v. Shreve, 9 Biss. 199 ; s. c, 4 Fed. 
Eep. 136 (Circuit Court North. Dist. 111.). Devise in 
Kentucky of land in Illinois to a trustee for the use 
and benefit of A. during his life, and then to descend 
to his heirs, without any power or right on A.'s part to 
encumber the estate, or anticipate the rents, the trustee 
to pay the rents to A. quarterly. Held, that A.'s inter- 
est did not pass to his assignees in bankruptcy. The 
opinion is based on the dicta in Nieliols v. Eaton, and 
carries them to their logical conclusion. Here A. was 
entitled to the rents, the trustee had no discretion as 
to the time or mode of payment, and yet A. was not 
obliged to use them to pay his debts. That this decision 
is the logical conclusion of the dicta in Nichols v. Eaton 
is perhaps one of tlie best criticisms that can be made 
on them. Tliis case had no parallel at the time of its 
decision ; but the Supreme Court of Massachusetts has 
now gone to the same length in Broadway Bank v. 
Adams, 133 Mass. 170, § 240 h, ante. 

§ 268. Sandwich Islands. — Finally, the law in the 
Sandwich Islands agrees with that generally laid down 
in England and America. In Harris v. Jiidd, 3 Ha- 
waii, 421, a testator devised to 0. realty and personalty, 
" the income of the same to be paid to him by my ex- 
ecutor for his use and support for the term of his life, 
and after the death of 0." he devised the property to 
O.'s heirs. Held, by the Supreme Court (Allen, C. J. 
dissenting), that O.'s interest was assignable. 
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§ 268 a. A clause forbidding alienation being invalid 
in a settlement upon others, it is a fortiori iavalid in a 
settlement upon the settlor himself. See §§ 91-95, 
ante. And even where, as in Massachusetts, a clause 
against anticipation has been held good in a devise of 
a life estate {Broadway Bank v. Adams, 133 Mass. 170, 
§ 240 h, ante), it has been held bad ia a conveyance of 
property to a trustee in trust to pay the income to the 
settlor for life, " upon lier sole and separate order or re- 
ceipt, the same not to be by way of anticipation," with 
a gift over, and this even though the settlor was a mar- 
ried woman. Pacific Bank v. JVindram, 133 Mass. 175, 
§ 277 a, post. Bryan v. Knickerhacker, 1 Barb. Ch. 409, 
§ 180, ante. Mcllvaine v. Smith, 42 Mo. 45, and Lack- 
land\. Smith, 5 Mo. App. 153, § 193, ante. Mackason's 
Appeal, 42 Pa. St. 330, § 226, ante. 

§ 268 6. C. gave a life interest which he possessed to 
trustees in trust during his life, to pay, apply, lay out, 
and expend the income in and towards the mainte- 
nance, clothing, lodging, and support of himself and his 
present or any future wife, and his children or any of 
them, or otherwise for their or any of their use and 
benefit, in such manner as the trustees should in their 
uncontrolled discretion think proper. This was done 
at the request of C.'s brother, and on the consideration 
of the brother's paying C.'s debts. It was held, by 
Wood, V. C, that the settlement, being for valuable con- 
sideration, and C. having no rights against the absolute 
discretion of the trustee, the trust was good. Holmes v. 
Penney, 3 K. & J. 90, § 163, ante. See § 176, ante. 
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§ 269. The well-recognized exception to the inva- 
lidity of restraints on the alienation of life interests 
which prevails in the case of the separate estate of 
married women, has been already referred to. §§ 140- 
, 142, ante. It is perfectly consistent with the general 
doctrine which underlies this whole subject. That doc- 
trine is, that it is against public policy to permit re- 
straints to be put upon transfers which the law allows. 
But the common law does not allow married women to 
transfer their property. The separate estate which al- 
lows a transfer is the creature of equity, and it cannot 
be deemed against public policy for equity to permit its 
creation to be moulded by a clause against anticipation ; 
for the tendency of such clause is only to put the mar- 
ried woman where the common law has always put 
her. Jackson v. Eohhouse, 2 Mer. 483, 487. Tullett v. 
Armstrong, 4 Myl. & Cr. 377, 393, 394, 405. 

§ 270. The only estate to which a restraint upon 
anticipation can be joined is a married woman's sepa- 
rate estate in equity. What words will suffice to give 
a separate estate, this is not the place to consider. See 
Hulme V. Tenant, and notes, 1 L. C. Eq. (5th ed.) 521, 
(4th Am. ed). *481 ; Haynes's Outlines Eq., Lect. VII. 
The separate estate is generally for life, but it may be 
a fee or absolute interest ; and a clause against antici- 
pation may be attached to a fee when it is separate 
estate, as well as to a life interest. See §§ 125-131, 
133, ante. 

§ 271. The restraint against anticipation cannot be 
removed by any one ; even the court cannot release it. 
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although to do so would be for the unquestionable ad- 
vantage of the feme covert ; Bohinson v. Wheelwright, 
21 Beav. 214; s. o. 6 DeG. M. & G. 535 ; or although 
she is domiciled in a country where such restraints are 
unlawful. Peillon v. Brooldng, 25 Beav. 218. 

§ 272. There is one class of cases, however, in which 
the courts disregard a restraint upon anticipation at- 
tached to a separate estate ; and that is, when to regard 
it would make the estate to which it is attached too re- 
mote. The rule against perpetuities declares that every 
estate or interest which requires the happening of a con- 
tingency, or the arrival of a time certain, as a condition 
precedent, is bad, unless the contingency must happen, 
or the time must arrive, within a life or hves in being 
and twenty-one years. An estate in fee simple or a life 
estate may be given to the unborn child of a living per- 
son, because the whole interest must vest, and the child 
have an estate free from any condition, within the re- 
quired time. But if there is a clause against anticipa- 
tion attached to the estate, then the estate cannot be 
dealt with as a whole ; but it will be a condition prece- 
dent to dealing with the income of each year, that the 
year should arrive ; and as this may not happen within 
the time limited by the rule against perpetuities, an 
estate to an unborn child with a clause against anticipa- 
tion will be too remote. Such estates might be treated 
in two ways ; either they might be declared bad, or else 
the clauses against anticipation might be disregarded, 
in which case the estates would be good. The latter 
method is that which has been adopted. 
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§ 272 a. The course of decision has been as follows. 
In Carver v. Bowles, 2 Euss. & M. 301, 303, 307, 308 
(1831), Sir John Leach, M. E., held that a clause against 
anticipation attached to a gift under a power to a 
daughter unborn at the date of the settlement contain- 
ing the power, was good ; but the only point discussed 
was whether the power allowed anticipation to be re- 
strained; the question of remoteness was not alluded 
to. In Thornton v. BrigJd, 2 Myl. & Cr. 230 (1836), 
under a power in a marriage settlement to appoint 
to the children of the marriage, Lord Cotteuham, C, 
held that an appointment to trustees for the sepa- 
rate use of a daughter was good. The appointment 
directed that the daughter should have no power of 
anticipation. Nothing was said about this clause in 
the arguments, and the Chancellor does not appear to 
have passed upon its validity. In Dickinson v. Mort, 
8 Hare, 178 (1850), the same question arose as in 
Thornton v. Bright, and the appointment to separate 
use, with a clause agaiast anticipation, was held good ; 
but here again the question of remoteness did not oc- 
cur to court or counsel. 

§ 272 h. In Fry v. Capper, Kay, 163 (1853), Wood, 
V. C, held that an appointment like that in Thornton 
V. Bright was good, notwithstanding there was a clause 
against anticipation. All that he had to decide was 
that the appointment was good ; but he strongly inti- 
mated that the clause against anticipation was bad for 
remoteness, and must be rejected. See 3 Jur. N. s. 
Part 2, p. 213, for an article on Fry v. Capper and the 
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earlier cases. In Armitage v. Coates, 35 Beav. 1 (1865), 
Lord Eomilly, M. E., gave it as his " strong impres- 
sion " that such a clause would be too remote ; but he 
" expressed no opinion " on it, and determined the case 
on a ground which made the decision of the question 
unnecessary. 

§ 272 c. In Be league's Settlement, L. E. 10 Eq. 
564 (1870), Vice-Chancellor James held that a clause 
against anticipation attached to an estate given to an 
unborn child should be disregarded. This was tlie first 
time that the point was distinctly determined. The 
same question was decided in the same way by Malins, 
V. C, in Re Cunynghame's Settlement, L. E. 11 Eq. 324 
(1871). 

§ 272 (^. In Re Ridley, Bucldon v. Hay, 11 Ch. D. 
645 (1879), Jessel, M. E., followed the cases cited in 
the two precediag sections, but reluctantly, thinking 
them wrongly determined. He argued that the re- 
straiut on anticipation was an exception to the whole 
law, including the rule against perpetuities; that it 
was not merely an exception to the rule allowing free 
alienation, " but an exception along the whole line, so 
to speak." (p. 651.) But was not the decision of the 
learned judge right, in spite of his own argument 
against it? The clause against anticipation subjects 
all dealuig with the income of property to a condition, 
namely, that the income must be earned ; but such 
a condition, when it may continue beyond the time 
fixed by the rule against perpetuities, is as obnoxious to 
the rule as any other. The rule is peremptory in its 
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character; and the point having been repeatedly ad- 
judged that these cases should not form an exception, 
it is hard to see the principle on which such exception 
can be insisted on. The learned judge said that alio whig 
the clause against anticipation in the case of married 
women was an exception to the rule that all property 
must be alienable, and as the rule against perpetuities 
is also a rule in favor of alienation, the clause against 
anticipation ought to be allowed as an exception to that 
too. But there would seem to be a fallacy here. The 
general rule that property is alienable, to which the 
clause against anticipation is an exception, is a rule 
that people may convey their interests in property, 
whatever they may be ; but the rule against perpetui- 
ties is not a rule favoring alienation in this sense; its 
effect is to forbid the creation of certain future estates ; 
it is only a rule favoring alienation in so far as estates 
subject to remote conditions are not as marketable as 
those which are not. The possessor of any interest in 
property could alienate what he had got just as well if 
the rule against perpetuities did not exist, as he can 
under it. See § 8, ante. 

§ 272 c. In this case of Be Ridley, Bachton v. Hay, 11 
Ch. D. 645, the married women the restraint on whose 
interest was held invalid were in fact born in the life- 
time of the testator, although they belonged to a class 
which might have included persons born after his 
death ; and the same was the case in Be Michael's 
Trusts, 46 L. J. Ch, 651 (1877), where Hall, V. C, held 
like restraints to be void. But this point was not 
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brought to the attention of the court in either case; 
and in Eerhert v. Webster, 15 Ch. D. 610, Hall, V. C, 
held that where the shares ia settled property must 
all be determined withia the time prescribed by the 
rule, a clause against anticipation was not void, so far 
as it attached to the shares of those who were alive 
at the date of the settlement. This decision followed 
fFilson V. Wilsoji, 28 L. J. Ch. 95, 4 Jur. N. s. 1076 
(1858), in which Wood, V. C, held that, where the 
shares under a will must be determiaed within the 
prescribed period, limitations over were good so far as 
they affected the shares of persons alive at the death of 
the testator, though they would not necessarily have 
been good if applied to the shares of all whom the class 
might have included. 

§ 272/ In Cooper v. Zaroche, 17 Ch. D. 368 (1881), 
Malins, V. C, adhered to his decision in Be Cunyng- 
hame's Settlement, L. R 11 Eq. 324, § 272 c, ante. He 
thought that he was not called upon ia Cooper v. La- 
roche to decide the point, because the woman to whose 
daughters the restricted interest was given was past 
child-bearing at the testator's death, and therefore all 
the persons who could possibly take were then alive. 
The fact that the mother was past child-bearing can 
have no effect on the result. This has been settled law 
since Jee v. Audley, 1 Cox, 324. But, notwithstanding 
this palpable error, the decision may be supported on 
what seems the sound view taken in Herbert v. Webster, 
15 Ch. D. 610, § 272 e, ante. See articles in 71 Law 
Times, 186 (1881), and 73 Law Times, 409 (1882). 
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§ 273. Although interest on securities is often, for 
many purposes, deemed to accrue de die in diem, a mar- 
ried woman who is restrained from anticipation cannot 
assign the interest until it becomes payable according 
to the terms of the security. Be Bretile, Jollands v. 
Burdett, 2 DeG. J. & S. 79. 

§ 274 There was at one time in England great doubt 
whether a restraint against anticipation placed on the 
property of a single woman would become effectual 
upon her marriage, and also, what is really the same 
question, whether such a restraint imposed on a mar- 
ried woman, and which ceased on her becoming a 
widow, would revive on her second marriage. Lord 
Cottenham, C, in Massey v. Barker, 2 Myl. & K. 174, 
said it would not; but he subsequently decided the 
contrary, ia Tullett v. Armstrong, 4 Myl. & C. 377, 
affirming the decree of Lord Langdale, M. E., 1 Beav. 1 ; 
and it is now settled that a restraint against alienation 
will not bind a woman so long as she is single or a 
widow, but will bind her whenever she is married, 
although, if the testator or settlor wishes, he may limit 
the restraint to any particular coverture.-' 

§ 275. When the question has come up in America, 
Tullett V. Armstrong has been followed. Nix v. Brad- 
ley, 6 Eich. Eq. 43. Fears v. Brooks, 12 Ga. 195. Boh- 
ert v. West, 15 Ga. 122. Beaufort v. Collier, 6 Humph. 

1 A woman may, of course, so deal with separate estate, while un- 
married, as to destroy the separate character of the property, and it 
will then become her husband's on coverture. See L. C. Eq. (5th ed.) 
670-572 ; Mx v. Bradley, 6 Rich. Eq. 43. 
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487. Phillips v. Grayson, 23 Ark. 769. Bridges v. 
Wilkins, 3 Jones, Eq. 342, overruling anything to the 
contrary in Apple v. Allen, lb. 120, and Miller v. Bing- 
ham, 1 Ired. Eq. 423. See Schafroth v. Amis, 46 Mo. 
114. 

§ 276. Pennsylvania is an exception. As we have 
seen (§§ 214-217, ante), in that State, trusts are deemed 
passive whenever it is possible to consider them so, and 
in passive trusts, whether of real or personal estate, the 
cestui que trust is vested with the legal title. A trust 
for the separate use of a married woman is deemed an 
active trust, because, unless it is so considered, it can- 
not be preserved from her husband or his creditors. 
Lancaster v. Bolan, 1 Eawle, 231, 247. Hartley's Estate, 
13 Phil. 392. But whenever a married woman for 
whom property is held as her separate estate, with 
or without a clause against anticipation, becomes dis- 
covert, the trust is held to become passive, the legal 
estate passes to her, and the trust is destroyed, and 
does not revive on a subsequent marriage. So a trust 
of like kind for a single woman vests in her the legal 
estate, and the trust becomes extinct, and is not re- 
vived on her marriage. Such trusts are, however, 
allowed when made in contemplation of a particular 
marriage. The leading case is Ramersley v. Smith, 4 
Whart. 126, in which, following Massey v. Parker, 
2 Myl. & K. 174, it was held that a trust for the sepa- 
rate use of a woman ceased on her husband's death, 
and did not revive on her second marriage. See Frey- 
vogle V. Hughes, 56 Pa. St. 228 ; Megargee v. Naglee, 64 
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Pa. St. 216 ; Bea v. Cassd, 13 Phil. 159. In Kuhn v. 
Nev;man, 26 Pa. St. 227, trusts for the separate estate 
of a woman were held not to become operative on a 
subsequent marriage not in contemplation at the crea- 
tion of the trust ; and so it was again held in McBride 
V. Sviijth, 54 Pa. St. 245 ; Ogden's Appeal, 70 Pa. St. 
501; and Snyder s Appeal, 92 Pa. St. 504.1 j^ ]Yells v. 
McOcdl, 64 Pa. St. 207, it was held that a trust for a 
separate estate made in " immediate contemplation of 
marriage" was good. So in Springer v. Arundel, 64 Pa. 
St. 218, and Ash v. Bowen, 10 Phil. 96. See Dodson v. 
Ball, 60 Pa. St. 492 ; Bickering v. Coales, 10 Phil. 65 ; 
Eastwick's Estate, 13 Phil. 350. 

§ 277. The results reached in Pennsylvania are curi- 
ous. Persons sui juris are allowed the benefit of prop- 
erty which their creditors cannot touch, contrary to the 
law elsewhere; but trusts for the benefit of married 
women, who are not sui juris, which have been favored 
in all other jurisdictions, are in Pennsylvania kept 
within the strictest limits. 

§ 277 fl. In Bacific Bank v. Windram, 133 Mass. 
175, see § 268 a, ante, a married woman conveyed per- 
sonal property to trustees, in trust to pay the income 
to herself for life, " upon her sole and separate order 
or receipt, the same not to be by way of anticipation," 
with a gift over. She and her husband assigned all her 

1 Snyder v. Snyder, 10 Pa. St. 423, holds that chattels given to a 
■widow for her separate use do not pass to her second husband. The 
case does not seem to be noticed in the later decisions, but must be 
talcen to he overruled by them. 
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interest in the income. Held, that the assignment was 
good. To appreciate the effect of this decision, it must 
be borne in mind that in Massachusetts such assign- 
ment, if made by a man upon whom property not his 
own had been settled, with a like clause against antici- 
pation, would not have been good. Broadway Bank v. 
Adams, 133 Mass. 170, § 240 6, ante. In Massachusetts, 
therefore, the law is, that in a settlement upon a person 
other than the settlor, or in a devise, a clause against 
anticipation of an equitable life interest is good, whether 
the life tenant be a married woman or not; but that 
a clause against anticipation of an equitable life interest 
settled upon the settlor is bad, whether the settlor be 
a married woman or not; that is, married women are 
treated in these matters just like the rest of the world. 
It is singular that Pennsylvania and Massachusetts, the 
two jurisdictions which have departed from the rest of 
the common law world in allowing spendthrift trusts, 
are also the two which have departed from the protec- 
tion given elsewhere to the separate estates of married 
women. 
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D. 

ESTATES FOE YEAKS. 

§ 278. As we have seen, § 101, ante, a condition 
against alienation attached to an estate for years is 
valid ; but can a man be compelled to remain a tenant 
for years in spite of himself ? Will not an assignment 
always be operative to take the estate from the assignor, 
although it may subject the estate to forfeiture in the 
hands of the assignee ?i There is no authority on the 
point except ITobbs v. Smith, 15 Ohio St. 419, in which 
a provision that a term for ninety-nine years should not 
be Hable for the debts of the lessee, there being no con- 
dition or gift over, was held void. This follows the 
analogy of estates for life, and seems iu accordance with 
principle; in the absence, therefore, of any authority 
to the contrary, it may be assumed to be a correct 
statement of the law. 

§ 278 a. If an estate for years is the separate prop- 
erty of a married woman, a restraint on its anticipation 
is undoubtedly good. 

1 The continuance of the tenancy must not be confounded with lia- 
hiUty on the covenants of a lease. The original lessee remains bound 
by the covenants, though he has made a valid assignment of the prop- 
erty. 
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FORFEITURE FOR ALIENATION. 

§ 279. A. Fee Simple. — An unqualified condition 
or conditional limitation on alienation, either in gen- 
eral or in any particular mode, cannot be joined to a 
fee simple or to an absolute interest in personalty. 
§§ 13-30, 55, 56. 

A condition or conditional limitation not to alien to 
certain specified persons can be attached to a fee simple 
or to an absolute interest in personalty ; but how far 
a condition or conditional limitation not to ' alien 
except to certain specified persons can be so attached is 
doubtful. §§ 31-44 

A condition or conditional limitation not to alien an 
estate or interest while contingent is good ; but, by the 
present weight of authority, if a fee simple or an 
absolute interest in personalty has vested, a condition 
or conditional limitation against alienation attached to 
it is void, Jiovjever limited in time. §§ 45-54. 

A condition or conditional limitation attached to a 
fee simple or on an absolute interest in personalty to 
take effect if the owner does not alienate, e. g. if he 
dies intestate without having disposed of the estate, 
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has generally, though not universally, been held void. 
§§ 57-74. 

B. Fee, Tail. — A condition or conditional limitation 
against alienation attached to an estate in fee tail is 
good, but is destroyed by barring the estate, and the 
barring of an estate tail cannot ,be restrained by any 
condition or conditional limitation. §§ 75-77. 

C. Estate for Life. — A condition or conditional 
limitation on alienation is good when attached to a 
life estate or interest in either realty or personalty. 
§§ 78-89. 

Exception. If the life tenant is the settlor, a condi- 
tion or conditional limitation is bad against involuntary, 
and, semUe, against voluntary alienation. §§ 90-100. 

D. Estate for Years. — A condition or conditional 
limitation against alienation attached to an estate for 
years is good. §§ 101-103. 

EESTEAINT ON ALIENATION. 

A. Fee Simple. — Any provision restraining the alien- 
ation, voluntary or involuntary, of an estate in fee sim- 
ple or an absolute interest in chattels real or personal, 
whether legal or equitable, is void. §§ 105-124. 

Exception. Married women may be restrained from 
alienating their separate estates. §§ 125-131. 

B. Fee Tail. — Any provision restraining the alien< 
ation of an estate tail is destroyed by the barring of 
the estate. § 132. 

Exception. If an equitable fee tail, being the sepa- 
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rate estate of a married woman, is subject to a pro- 
vision against alienation, the fee simple which arises 
on the barring of the estate tail is subject to a like 
provision. § 133. 

C. Estate for Life. Any provision restraining the 
alienation, voluntary or involuntary, of a life estate 
or interest, in realty or personalty, whether legal or 
equitable, is void. §§ 134-213, 241-249, 268-268 h. 

Exception 1. In Pennsylvania and Massachusetts an 
equitable life interest may be subjected to a provision 
against alienation. §§ 214-240 d. In the Federal 
courts tlie authorities are conflicting. §§ 250-267. 

Exception 2. Married women may be restrained 
from alienating their separate life estates or interests. 
§§ 269-277 a. 

D. Estate for Tears. — Any provision restraining the 
alienation of an estate for years is void, semble. § 278. 

Exception. Married women may be restrained from 
alienating estates for years, which are their separate 
property. § 278 a. 
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DECISIONS UNDER THE NEW YOEK STATUTES. 

§ 280. Apaet from statute, the invalidity of restraints 
against alienation attaclied to equitable life interests 
has been held aa strictly in New York as anywhere. 
See §§ 180, 181, ante. But the matter is now entirely 
governed by statute, and the modern New York decis- 
ions throw, therefore, no light on the points which have 
been considered. As, however, those decisions have 
sometimes been erroneously referred to as authorities 
on the general question, and as it may be convenient 
to have them collected, the statutes, with the cases 
under them, are here given. 

§ 281. The sections of the Eevised Statutes affecting 
the matter are as follows : — 

Part 2, chapter 1, treats of Eeal Property; of this 
chapter, title 2, art. 2, contaii^s the following sections. 

" § 45. Uses and trusts, except as authorized and 
modified in this article, are abolished." 

" § 55. Express trusts may be created for any or 
either of the following purposes : — 

"1. To sell lands for the benefit of creditors. 

" 2. To sell, mortgage, or lease lands, for the benefit 
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of legatees, or for the purpose of satisfying any charge 
thereon. 

" 3. To receive the rents and profits of lands, and 
apply them to the education or support only^ of any 
person, during the life of such person, or for any 
shorter term, subject to the rules prescribed in the 
first article of this title.^ 

" 4. To receive the rents and profits of lands, and to 
accumulate the same, for the purposes and within the 
limits prescribed in the first article of this title." 

" § 57. Where a trust is created to receive the rents 
and profits of lands, and no vahd direction for accumu- 
lation is given, the surplus of such rents and profits, 
beyond the sum that may be necessary for the educa- 
tion and support of the person for whose benefit the 
trust is created, shall be liable, in equity, to the claims 
of the creditors of such person, in the same manner as 
other personal property which cannot be reached by an 
execution at law."^ 

"§ 63. No person beneficially interested in a trust 
for the receipt of the rents and profits of land can 
assign or in any manner dispose of such interest ; but 
the rights and interest of every person for whose ben- 
efit a trust for the payment of a sum in gross is created 
are assignable." 

^ This was the. language of the section as originally reported by the 
revisers. For its change by the legislature, see § 283, post. 

2 These rules do not touch the present (question. 

8 The statement in Clute v. Bool, 8 Paige, 83, 87, that this section 
was not originally reported by the revisers, but was introduced by the 
legislature, is iucoiTect. 3 N. Y. Rev. Sts. (2d ed. ) 579. 
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" § 65. Where the trust shall be expressed in the 
instrument creating the estate, every sale, conveyance, 
or other act of the trustees, in contravention of the 
trust, shall be absolutely void." 

In Part 3, chapter 1, title 2, art. 2, on the general 
powers of the Court of Chancery, are the following 
sections. 

" § 38. Whenever an execution against the property 
of a defendant shall have been issued on a judgment at 
law, and shall have been returned unsatisfied, in whole 
or in part, the party suing out such execution may file 
a bill in chancery against such defendant and any 
other person, to compel the discovery of any property 
or thing in action due to him, or held in trust for him ; 
and to prevent the transfer of any such property, money, 
or thing in action, or the payment or delivery thereof 
to the defendant [except where such trust has been cre- 
ated by, or the fund so held in trust has proceeded from, 
some person other than the defendant himself].^ 

" § 39. The court shall have power to compel such 
discovery, and to prevent such transfer, payment, or 
delivery, and to- decree satisfaction of the sum remain- 
ing due on such judgment, out of any personal property, 
money, or thiags in action, belonging to the defendant, 
or held in trust for him [with the exception above 
stated],^ which shall be discovered by the proceedings 
in chancery, whether the same were originally liable to 
be taken in execution at law or not." 

1 The clauses in brackets were not in the original revision, but were 
added by the legislature. 3 N. Y. Eev. Sts. (2d ed.) 669. 
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§ 282. This crude and reckless legislation seems to 
have been as unsuccessful in practice as it deserved to 
be. It has led to great litigation, and there has been 
the utmost difference of opinion on points which ought 
to have been put beyond doubt. The revisers seem to 
have looked at the subject of trusts solely from the con- 
veyancer's point of view, and with the object of simpli- 
fying titles. This is shown by the fact that they have 
made no provisions with regard to personalty similar to 
those of Part 2, c. 1, tit. 2, art. 2. Their intention evi- 
dently was to pass the legal title to every one except 
those who were legally or naturally incapable of man- 
aging property. In their notes to article 2 they say : 
"An assignment for the benefit of creditors would in 
most cases be entirely defeated, if the title were to re- 
main in the debtor, and where the trust is to receive 
the rents and profits of lands, and to apply them to 
the education of a minor, the separate use of a married 
woman, or the support of a lunatic or spendthrift, (the 
general objects of trusts of this description,) the utility 
of vesting the title and possession in the trustees is suf- 
ficiently apparent." 3 IST. Y. Eev. Sts. (2d ed.) 585. In 
fact, in order to simplify conveyancing, and not warned 
by the history of the Statute of Uses, the revisers deter- 
mined to destroy trusts in land (and in land only) by 
not allowing any one to enjoy any interest in land with- 
out having the legal title, except in the case of those 
persons who were not legally fit to have it ; and to pre- 
vent any difficulty arising in the transfer of land in 
those cases where the legal title was separated from the 



APPENDIX I. 199 

equitable, they provided that in such cases the land 
could not be transferred at all. §§ 63, 65.^ 

§ 283. To prevent abuse, however, they provided 
that any surplus of rents and profits, not needed for 
education and support, should be liable in equity to 
the debts of the cestui que trust ; but apparently for- 
getting this, the legislature, when they came to give 
remedies in equity, provided that trust property might 
be taken in equity for debts, " except where such trust 
has been created by, or the fund so held in trust has 
proceeded from, some person other than the defendant 
himself." (Part 3, c. 1, tit. 2, art. 2, § 38.) Although 
this last section contradicts the provisions of Part 2, 
c. 1, tit. 2, art. 2, these latter had a certain consistency 
among themselves. But this was soon destroyed. In 
the third clause of § 55 the words " or support only " 
were stricken out, and "and support or either" were 
inserted by the legislature. And in 1830, the revisers 
recommended, and the legislature adopted, an amend- 
ment, by which the words " education and support or 
either" were stricken out, and the word "use" inserted. 
3 N. Y. Eev. Sts. (2d ed.) 579. So that the clause now 
reads, " To receive the rents and profits of lands, and 
apply them to the use of any person," &c. No corre- 

I A power authorizing, for the purpose of changing the investment, 
the sale of land held in trust, is held, however, not to be in violation of 
§§ 63, 65. Belmont v. O'Brien, 12 K. Y. 394. See Roosevelt v. Eoose- 
velt, 6 Hun, 31 ; s. c. 6i K. Y. 651 ; ffawley v. James, 5 Paige, 318, 
444 ; Marvin v. Smith, 56 Barb. 600, 605 ; Eeermans v. Robertson, 5 
T. & C. 596 ; Fellows v. Heerm,ans, 4 Lans. 230 ; Oruger v. Jones, 18 
Barb. 467. 
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spending change was made in the other sections, and 
thus equitable interests were allowed to be created 
for persons sui Juris and competent, and yet they 
were not authorized to alienate them (alv/ays provided 
they were realty). 

§ 284. In this condition the statutes were turned 
over to the courts to deal with them as best they 
could. See Gott v. Cool; 7 Paige, 521, 536 ; Coster v 
Lorillard, 14 Wend. 265, 321, 330, 332, 352, 377; 
Hawlmj V. James, 16 Wend. 61, 147, 148 ; Downing v. 
Marshall, 23 N. Y. 366, 378, 379 ; Graff v. Bonnett, 31 
N. Y. 9, 19-21, 24^31 ; Wetmore v. Truslow, 51 K Y 
338, 342 ; Rome Exchange Bank v. Eames, 4 Abb. Ct 
App. 83, 99. 

§ 285. A question early rose into great prominence. 
By the provision that an express trust might be created 
to receive the rents and profits of lands, and apply them 
to the use of any person, was it meant to allow trusts 
only when the trustees had to apply the money, or was 
it meant to allow them when the trustees had merely 
to pay the money over ? The latter interpretation was 
certainly inconsistent with the scheme as originally 
framed, and was letting in by a side door many of those 
trusts which had been so ostentatiously thrust forth 
from the front ; but after great conflict it finally pre- 
vailed. Leggett v. Perkins, 2 Comst. 297. See Moijes v. 
Blakeman, 3 Sandf. S. C. 531, 541 ; s. c. 6 N. Y. 567 ; 
Campbell v. Low, 9 Barb. 585 ; ToUas v. Ketchum, 32 
N. Y. 319, 330 ; Jarvis v. BahcorJc, 5 Barb. 139. For 
earlier cases, see Gott v. Cook, 7 Paige, 521 ; Clute v. 
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Bool, 8 Paige, 83; Van Epps v. Van Epps, 9 Paige, 237; 
Rogers v. Ludlow, 3 Sandf. Ch. 104 ; Coster v. Lorillard, 
14 "Wend. 265; Hawley v. Jam.es, 16 Wend. 61. 

§ 206. As has been said, the revisers, having in 
view only simplifying the transfer of land, did not 
limit the trusts which might be created in personal 
property, thus making a new distinction between real 
and personal estate, when the distinctions which al- 
ready prevail are among the chief opprdbria of the 
common law, and when the whole course of civilization 
and of the natural growth of the law has been to min- 
imize these distinctions. It has never been disputed in 
New York that, notwithstanding the Eevised Statutes, 
trusts of personalty may be created for any purpose 
which was lawful before the statute. See Gott v. Goolc, 
7 Paige, 521, 534; Kane v. Gott, 24 Wend. 641, 661; 
Leggett v. Perkins, 2 Comst. 297, 313 ; De Peyster v. 
Clendining, 8 Paige, 295, 305 ; Everitt v. Everitt, 29 
N. Y. 39, 71 ; Vail v. Vail, 7 Barb. 226, 238 ; Brown v. 
Harris, 25 Barb. 134; RagertyY. Hagerty, 9 Hun, 175. 
But is the clause of the Eevised Statutes, § 63, which 
declares trusts of real estate inalienable, to be extended 
to trusts of personalty? The argument for its extension 
is to be found in Eev. Sts., Part 2, c. 4, title 4, §§ 1, 2. 
§ 1 provides that the ownership of personal property 
shall not be suspended by any limitation or condition 
whatever for more than two lives. § 2 provides " that, 
in all other respects, limitations of future or contingent 
interests in personal property shall be subject to the 
rules prescribed in the first chapter of this act in rela- 
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tion to future estates in lands." It is clearly shown by 
Co wen, J., in Kane v. Gott, 24 Wend. 641, and Denio, 
0. J., in his dissenting opinion in Graff v. Bonnett, 31 
N. Y. 9, 19-25, that this clause applies only to the pro- 
visions concerning future interests in the first chapter, 
and that trust interests to commence immediately on 
the execution of the trust deed or the death of the tes- 
tator are not future interests. To the same effect are 
Grout V. Fail ScJwonhoven, 1 Sandf. Ch. 336 ; Arnold v. 
Gilbert, 5 Barb. 190, 198 ; Cruger v. Cruger, lb. 225, 
266 ; Vail v. Vail, 7 Barb. 226, 238 ; Brown v. Harris, 
25 Barb. 134; Titus v. TVeeks, 37 Barb. 136, 149. Chan- 
cellor Walworth, however, in several decisions, held that 
the Revised Statutes made trusts of personalty inalien- 
able. Hallett V. Thompson, 5 Paige, 583. Hone v. Van 
Schaick, 7 Paige, 221, 233, 234. Clute v. Bool, 8 Paige, 
83. Degraw v. Clason, 11 Paige, 136. And the weight 
of authority, though not of reason, is now the same 
way. Arnold v. Gilbert, 3 Sandf. Ch. 531, 554, 555. 
Bider v. Mason, 4 Sandf. Ch. 351. Graff v. Bonnett, 2 
Eobertson, 54; s. c. 31 N. Y. 9, 13. Campbell v. Foster, 
35 K Y. 361, 371. Roosevelt v. Roosevelt, 6 Hun, 31 ; 
s. c. 64 N. Y. 651. Scott v. Nevius, 6 Duer, 672. And 
see Hone v. Van Schaick, 20 Wend. 564; Havens v. 
Healy, 15 Barb. 296, 301 ; Williams v. Thorn, 70 N. Y. 
270, 278. 

§ 287. K Y. Eev. Sts., Part 2, c. 1, tit. 2, art. 2, § 57, 
provide that the surplus of rents and profits of land 
held in trust beyond what is necessary for the educa- 
tion and support of the cestui que trust shall be liable, 
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in equity, to his creditors. Part 3, c. 1, tit. 2, art. 2, 
§§ 38, 39, provide that, when an execution is returned 
unsatisfied, the creditor may bring a bill to have his 
debt satisfied out of any property held in trust for the 
debtor, except where the trust has been created by 
some person other than the debtor. See § 281, ante. 
Three modes have been suggested of dealiiig with these 
contradictory provisions. 

§ 288. First. That §§ 38, 39, forbid only the taking 
of the principal of trust funds created for a debtor, but 
leave it open to take the surplus of the income. This 
view seems to be confined to Chief Judge Denio, who 
states and defends it in his dissenting opinion in Graff 
V. Bonnett, 31 K Y. 9, 25-30. 

§ 289. Second. That the exception in §§ 38, 39, prac- 
tically leaves the creditor without a remedy. This was 
said by Wright, J. to be his opinion, in Campbell v. 
Foster, 35 N. Y. 361, 373. See Stewart v. McMartin, 

5 Barb. 438, 444 ; Zocke v. Mahhett, 2 Keyes, 457, 460 ; 
S. C. 3 Abb. Ct. App. 68 ; Parker v. Harrison, 10 Jones 

6 Sp. 150. The opinion in Campbell v. Foster was 
followed, apparently with reluctance, in Hann v. Van 
Voorhis, 5 Hun, 425; and see accordingly Miller v. 
Miller, 7 Hun, 208. It should be observed that the 
case of Campbell v. Foster*\& one of those relied on by 
Miller, J. in his opinion in Nicliols v. Eaton, 91 U. S. 
716, 729. 

§ 290. Third. But this latter doctrine is now dis- 
tinctly overruled, and it is settled that the surplus in- 
come of a trust fund not necessary for the support and 
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maintenance of the cestui que trust can be reached by a 
creditor's bill. The case of Williams v. Thorn, 70 N. Y. 
270, followed in McEvoy v. Applehj, 27 Hun, 44, is the 
unanimous decision of the Court of Appeals, that in a 
proceeding like a creditor's bill against a trust fund, 
consisting of both realty and personalty, the surplus in- 
come beyond what is necessary for the suitable support 
of the debtor and those dependent on him, is applicable 
to the payment of his creditors ; and that this is true 
not only of the accrued income, but — overruling on 
this point Clute v. Bool, 8 Paige, 83 ; and see Bryan v. 
Knickerlacker, 1 Barb. Ch. 409, 427 ; Graff v. Bonnett, 
2 Eobertson, 54 ; Sillich v. Mason, 2 Barb. Ch. 79, 82 ; 
Scott V. Neviiis, 6 Duer, 672 — that the accruing in- 
come will be ordered applied in like manner. The 
only question left open is whether the ivliole of the 
personalty cannot be reached by the creditors. 

§ 291. That such surplus can be reached by credi- 
tors has also been held in Sillich v. Mason, 2 Barb. Ch. 
79; Rider v. Mason, 4 Sandf. Ch. 351 ; Miller v. Miller, 
1 Abb. ISr. C. 30 ; and has been said or assumed in many 
cases ; e. g. Halhtt v. Thompson, 5 Paige, 583 ; Clute v. 
Bool, 8 Paige, 83; Bcgraw v. Olason, 11 Paige, 136; 
L'Amoureux v. Van Rensselaer, 1 Barb. Ch. 34 ; Rogers 
V. Ludlovj, 3 Sandf. Ch. 104 ; Craig v. Eonc, 2 Edw. 
Ch. 376, 554, 570 ; Bramhall v. Ferris, 14 K Y. 41, 
46; G-raffv. Bonnett, 2 P^obertson, 54; s. C. 31 N. Y. 9; 
Noyes v. Blaheman, 3 Sandf. S. C. 531 ; s. c. 6 N. Y. 
567; Cruger v. Jones, 18 Barb. 467; Genet v. Bcekman, 
45 Barb. 382 ; Seott v. Nevius, 6 Duer, 672 ; Moulton 
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V. Be ma Carty, 6 Eobertson, 533 ; Genet v. Foster, 18 
How. Pr. 50. 

§ 292. Although this surplus can be reached by 
creditors, the cestui que trust cannot alienate it by any 
voluntary conveyance ; and therefore property held in 
trust for the separate use of a married woman is not 
liable for her debts, because a married woman's debts 
can affect her separate estate only by way of charge. 
L'Amourcux v. Van Rensselaer, 1 Barb. Ch. 34. Rogers 
V. Ludlow, 3 Sandf. Ch. 104 Noijes v. Blakeman, 3 
Sandf. S. C. 531 ; s. c. 6 K Y. 567. 

§ 293. This surplus can be reached only by a pro- 
ceeding in the nature of a creditor's bill, and not by 
proceedings supplementary to execution, if the income 
has not yet accrued ; Scott v. Ncvius, 6 Duer, 672 ; 
Campbell v. Foster, 16 How. Pr. 275 ; s. C. 35 N. Y. 
361, 373 ; or even if it has accrued ; Locke v. Mahhett, 
2 Keyes, 457 ; s. c. 3 Abb. Ct. App. 68 ; Genet v. Foster, 
18 How. Pr. 50. See G}'aff v. Bennett, 2 Eobertson, 
54 ; s. c. 31 N. Y. 9. 

§ 294. To determine what is necessary for the edu- 
cation and support of a cestui que trust, and what stan- 
dard of expense is to be taken, is obviously a difficult 
task for a court of equity. In what condition of life is 
a man entitled to be supported as against his creditors ? 
See Clute v. Bool, 8 Paige, 83, 87; Sillick v. Mason, 
2 Barb. Ch. 79 ; Genet v. Beekman, 45 Barb. 382 ; Moul- 
ton V. De ma Carty, 6 Eobertson, 533 ; Scott v. Nevius, 
6 Duer, 672, 677; Campbell v. Foster, 35 N. Y. 361, 
373. 
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§ 295. Whether an annuity payable out of rents and 
profits is alienable and liable for debts, or whether it 
is inalienable and not liable for debts, is left very 
doubtful on the authorities. In Hawley v. James, 16 
Wend. 61, the matter was much discussed; but the re- 
sult is not clear. In the same case, before Walworth, C, 
5 Paige, 318, 461, and in Gott v. Cook, 7 Paige, 521, 
535, the Chancellor seems to have thought that an an- 
nuity was alienable ; but -iu Clute v. Bool, 8 Paige, 83, 
86, he says that, since the decision of the Court of Er- 
rors in Hawley v. James, he concludes he must have 
been wrong. In Degraw v. Clason, 11 Paige, 136, he 
held that an annuity charged on realty and personalty 
was liable for debts. In Eider v. Mason, 4 Sandf. Ch. 
351, the Vice-Chan cellor seems to have thought that 
creditors could reach so much of an annuity (and only 
so much) as was not needed for support ; and a lilce 
decision was made in Stewart v. McMartin, 5 Barb. 
438, 444, 445, an annuity being thought to be inalien- 
able under the case of Hawley v. James. On the other 
hand, in Lang v. Bophe, 5 Sandf. S. C. 363, it was held, 
on the strength of Hawley v. James, that an annuity 
was alienable. In Griffen v. Ford, 1 Bosw. 123, a tes- 
tator gave realty and personalty to trustees, " to take, 
appropriate, and apply so much thereof as shall be 
necessary and proper for and towards the suitable sup- 
port and comfortable maintenance of my wife." It 
was held that the wife's interest was in its nature an 
annuity, and therefore alienable. If this be law, it 
will not be difficult to evade the provision against the 
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alienation of trust estates ; and the case perhaps shows 
the fallacy of attempting to distinguish between the 
payment of rents and profits, and the payment of an 
annuity out of rents and profits; and that under the 
Ee vised Statutes both such interests must be regarded 
as inalienable. 

§ 296. Besides Tennessee and New Jersey, as to 
which see §§ 189-189 h, 191, 192, ante, several States 
have copied in whole or in part the legislation of New 
York; e. g. California, Civil Code (1872), §§ 857, 859, 
.867, 868; Kansas, Gen. Sts. c, 114, § 4; Michigan, 
Comp. Laws (1871), §§ 4124, 4126, 5060, 5061 ; Min- 
nesota, Eev. Sts. (1866), c. 43, §§ 11, 13, 19 ; Wiscon- 
sin, Eev. Sts. (1878), §§ 2071, 2081, 2083, 2089, 3029 ; 
but no decisions upon the points in question have been 
made under these statutes. But see Arzbacher v. Mayer, 
53 Wis. 380 ; and compare also Hexter v. Clifford, 5 
Colorado, 168. 
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§ 297. To the cases in §§ 106-112 should be added 
Re Jacob's Will, 29 Beav. 402. There a residue was 
bequeathed to the testator's four sons equally, the cap- 
ital not to be divided until tliey should all become 
settled in ' life ; the interest of their portions alone to 
be paid after they were all provided for, until they sev- 
erally became thirty years old, when the capital was to 
be placed at, their disposal. Held that each son was 
entitled to his share of the capital on reaching twenty- 
one. See Pearson v. Dolman, L. E. 3 Eq. 315. 

§ 298. The invalidity of provisions postponing the 
payment of the principal of a fund in which a devisee 
has an immediate absolute interest, is shown by the 
numerous cases in which such postponement beyond 
the limit fixed by the rule against perpetuities has not 
deprived the devisee of the right to have the principal 
paid him, if he has an absolute interest in the fund 
within the required time ; or, in other words, the devi- 
see is considered as acquiring, within the required limits, 
all the rights to the property, and the postponement of 
the right to payment of the principal is deemed void 
If the postponement of the right to the principal were 



APPENDIX II. 209 

valid, then that right could never be enjoyed by the 
devisee, for it would be bad for remoteness. Farmer 
V. Francis, 2 Bing. 151 ; 9 Moore, 310 ; 2 S. & St. 505. 
Murray v. Addenhrooh, 4 Euss. 407. Bland v. Wil- 
liams, 3 Myl. & K." 411. Doe, d. Dolleij v. Ward, 9 Ad. 
& E. 582. Blease v. Burgh, 2 Beav. 221. Greet v. Greet, 
5 Beav. 123. Davies v. Fisher, lb. 201. Milroy v. Mil- 
roy, 14 Sim. 48. Bute v. Harman, 9 Beav. 320. Har- 
rison V. Grimwood, 12 Beav. 192. Knox v. Wells, 2 H. & 
M. 674. Saumarez v. Saumarez, 34 Beav. 432. Willson 
V. Co&%, Weekly N. 1870, p. 46. -foa; v. i^ba^, L. R 19 
Eq. 286. Mappin v. Mapinn, Weekly N. 1877, p. 207. 
See Taylor v. Frobisher, 5 DeGr. & Sm. 191 ; Baxter's 
Trusts, 10 Jur. N. s. 845 ; Lewis on Perp., c. 22, and 
SuppL, pp. 170, 171. 

§ 299. That restraints against alienation attached to 
legal or equitable fees are bad, see also Lane v. Zane, 8 
Allen, 350 ; Sears v. Putnam, 102 Mass. 5, 9. Although 
Slade V. Patten, 68 Me. 380, is demonstrably erroneous, 
except on the supposition that the court thought an 
equitable fee inalienable, they probably had no such 
idea. See 14 Am. Law Eev. 237. Cf. Pennsylvania 
Co. V. Price, 7 Phil. 465. The case of Cooper v. Cooper, 
36 ISr. J. Eq. 121, is so imperfectly reported, that it is 
impossible to tell what it decided, or whether the de- 
fendant was considered as having an equitable fee or 
an equitable life estate. 
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